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on7gar (3r4hi) rr uRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/WT0?/HG/301/2022-23 ~: 17.08.2022,
issued by Deputy/Assistant Commissioner, CGST, Division-V_II, Ahmedabad-f'!orth

314l&lcfic'll "cfi"f ~ ~ "Cfc'IT Name & Address

1. Appellant

M/s Nimesh Mahendraprashad Joshi,
B-76, Krishna Bunglows, 1, Opp. Motera Village,
Sabarmati, Ahmedabad-380005

2. Respondent .
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmadabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

st{ arfha gr 3rfha arr ) 3rids 3rra aar ?& al as zumt a uf zrenfrf
ft aag Ty er 3If@ran) at 31-cfu;i ?:IT ~rRla=rur 31~ m=wr cITT x=rcITT1T t 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'l-lffif "ffi'cfiR cpf grtervr amaa
Revision application to Government of India :

(1) W~ '30ffc;rf ~ -3,rc:i·fri<:r:r. 1994 cpj tITTT 3r Ra aal; mg Hai a a q@tr
tffif 'cfi1 ~-tTRT er uqa siaf gateru 3ma arefl "fffflcf, 'lffi"c'1" "ffi'cfiR, fctro
+inez, lua R4rr, dsf if5ra, la la +an, ir l'JTTT, -;:rrf ~c.fl : 110001 'cfi1 cn1t \J[Fll
afez 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) <T~' ~ ~ "ITT~ cB" lffT-j~ if \J]6f ~~;ft 61F1 cblml~ "fl fcITTfr~ <TT 3fxl cfil-<{511~ 11
n fa54l uerr qr rusrm i mar a ura sag mif ~- <Tr fcl,~ 'fjO;§Pllx <TT. 'l-fO\SR if 'mt
cffi fcITT-~ cbl~~R ·r-r ?:IT ~- «rvgru st +ta ad) ~-Fch'<:IT cB ciRA ~- 'ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the.goods in a warehouse or in storage whether in a factory or in a warehouse.
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(cB) a arg fa#l Tg n Tar f.n:iffi'm rrm ~ m lffc;,T cr; Fclfrr,111f i au}tr ye aca mar q
oraa yc Re ami 'GIT 'l'!ff¢i cfi ~mfr ~ m >f""<m Tf frmffucr t I

(A) In case of rebate of duty of excise on goods exported to any coLmtry or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifwr \j('qlGrf ct>"! ~ ~ cfi 1.f@T'i a fg uil szplf m1 al { & st h srzr ui gt
t!ffi i;,rci ma a yarfa 3ngaa, srft a &'NT tJTffif err x-flTll ~ l!T qR ii fa srfm (i.2) 1998
l:.ITTl 109 &RT~~ ~ ITT I

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

8!ta Garza zyc (741) Pana4), 2oo1 cr; f.tlr'l 9 cr; 31rflRr RIAFcft<c >fcf';/ mr ~-8 l'i GT
>ffmrr •'i. )fa 3mar f mar )fa fit 4t 1,ffi cr; 'lflm ~-~~ .~~ m"r
~T c(t qlmr/ cJ'5 ~ i3fc!fl 3lrcrc:rf fcITT.rr i:ilFIT ·-m~ I i3Wt TI ala g. #I ggrfhf 3@'l@ tTm
35 ~ if f.11'.lffur #l a ·quart a qa ··rn2.f c..f}3fR--6 ~ · m"r mTI 1fr ~ ~~ 1

The above application shall be made in duplicate in Form No. EA-8. as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the. order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

0

(2) Rfc!wl 3Tfilc;rf cfi 'HT2:f \Iffl icav van va erg q! 4 3a mn gt at au1 2oo/- $)r qar
<l>"r vlTq 3ih uref via van ga lg vuat zit ID 1000 /- clfr tow :f@A ct>"! ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

~~ ~C'Ch. J, ..tf),:i i3<'Qfc!rf ~cicn yi @hara 3rf)#r; arnf@rau1 } yf 3rf)-
Appeal to Custom, Excise, & Service Tax Appellate Tri~unal.

(1) ~~ i3Nfc;,'f ~ 3T~f.tlr'l. 1944 en"! l'.lHI 35-<Tl/35-·li cfi 3l'c,-rrn:-

LJnder Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cfi) ·~fBftsm rr~q 2 (1) en ii ERJTC/ 3TJffR rarar al arft, rf)at #a ii wr-rr ~.
8a sarea zyc vi lara rf#)a mnf@raw (free) at ufa eh#ta q)fear,
3Ji$l•Jc;JcijJc; 1l 2nd l=ffffi, isl§J.Jlcil 'J..fcA' ,J-RRcIT ,frR"tJBrR,0-1{:lJ.J~lisJI~ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as~~,;!.Q__para-2(i) (a) above.

y'\
5
I' e, ' \ }E: ! j#:» e? - z
4,. ..i°

"so ± v>



~,%RR1.23%
Cs +±?·'ivy

.. ---,3-.--

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

"'(3) zuf gar arr?gr i a{ pc arr?ii r rrgr sran & at g@ta pea 3jag f #ha at yrr
39fa et fan um arfRg g« dz1 a @la g af f} frat u&l arf a aa frg
<ll'.l(~Q.Tfi1 3ltfrcil1l -~-ln:rrfq-"cfixU[ cpl" "C(cn 3TCfrct m~ fficbT{ cpl" "C(cp . 3Tl~ fclxi1 \Jll"ffl -& I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central· Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. '1 lacs fee of
Rs.100/- for each.

(4) -;:~nm~ ~ 31fuf.TTTr-r 1970 <-TQ.;ff mfmr cifl~-1 ifa ReafRa fg 14« Ur
3rhea n pc 3rrr zrenfenf fvfu qf@rmr)arr i a r@la dl vn IR R 6.6.so h
cnT -xlllflfllf ~ ftcR c'rTT m<TT ~ I

0 One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) z oil if@a mmai mt friaruan Pr#i at 3jk ft na 3nraffa fan \JllTIT . t \ifT
8n zyc, #k 6qr gen gi hara 3rd)ft mrrfraUr (arufRaf@) Rm, 1982 i
frr[%(f 6 I

Q

(7)

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

tmn yea, ala saga zyca ya hara srf)al1 mznf@raw (free), uR srfla cfi
m1Ha i afar ii (Demand) gj s (Penalty) cnT 10% -q_cf st aa Raf ?1areif4,
3if@rasaqawar o a?lswu a !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

a{tu3n yeai harah siafa, mf@agt "afara]ri(Duty Demanded) 
(i) (Section)~ Da asaufRaft,
(ii) fw:rr T@(I~~-fuc cpl~;
(iii) haz fezPuitafu 6 h5 a<aauufI.

c:, Tqa umiRasnfl lu ga war algar#, srftraRekfg qa la sat
furn.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided· that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the _ pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) .
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

· (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
< 3nar#uf arfh« qfrsur #r si zyes srrar zero aas Ra4Ra gt atii fu «g zyea»
m- 10'½,~lR '3ITT'~WcIB~ RI cl 1R@a il aaausk 10%yrarrv cffr \ifT~~I

In view of above, an appeal againstthis order shall lie before the Tribunal on
payment of 10% of the duty demandey_ "Whire_.,.:ll'fufy~·- r duty and penalty are in dispute, or
penalty, where penalty alone is in ?fa~t~':;::;~,~~,f { · .
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ORDER-IN-APPEAL. . ,•·

The present appeal has been filed by Mis. Nimesh Mahendraprashad Joshi, B-76,

Krishana Bungalows, I, Opp. Matera Village, Sabarmati, Ahmedabad.- 380005 (hereinafter

referred to as "the appellant") against Order-in-Original No. CGST/WT07/HG/301/2022-23

dated 17.08.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central OST, Division VII, Ahmedabad North (hereinafter referred to as "the
adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

ABIPJ6013B. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16 to FY 2016-17, it was noticed that the appellant had earned an

income of Rs. 14,73,426/- during the FY 2015-16 and an income of Rs. 18,47,137/- during the

FY 2016-17, which was reflected under the heads "Sales / Gross Receipts from Services

(Value from ITR)" or "Total amount paid / credited under Section 194C, 1941, 194H, 194J

(Value from Form 26AS)" filed with the Income Tax department. Accordingly, it appeared

that the appellant had earned the said substantial income by way of providing taxable services

but has neither obtained Service Tax registration nor paid the applicable service tax thereon.

The appellant was called upon to submit copies. of Balance Sheet, Profit & Loss Account,

Income Tax Return, Form 26AS, for the said period. However, the appellant had not
responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued Show Cause Notice No. CGST/AR-V/Div

VII/A 'bad North/TPD UR 15-16/26/2020-21 dated 27.09.2020 demanding Service Tax

amounting to Rs. 4,90, 7 18/- for the period FY 2015-16 to FY 2016-17, under proviso to Sub

Section (I) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of

interest under Section 75 of the Finance Act, 1994; and imposition of penalties under Section

77(1)a), Section 771)c), Section 77(2) and Section 78 of the· Finance Act, 1994. The SCN

also proposed recovery of un-quantified amount of Service Tax for the period FY 2017-18 (up
to Jun-17).

0

O

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 4,90,718/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16 to FY

2016-17. Further, (@) Penalty of Rs. 4,90,718/- was also imposed on the appellant under
Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant;ff!f!fiA~der Section 77(l)(a) and Section 77(l)(c) of the Finance A.ct, 1994; and (iii) Penalty of Rs.#»',';,:-~'),..!:,3212.o", s° 4
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0

0

5,000/- was imposed on the appellant under Section 77(2) of the Finance Act, 1994 for not

submitting documents to the department, when called for.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

• The appellant is a Green Card Holder of United States and provided services relating

to interior designing for Residential Houses as freelancer in India.

• The appellant received income of Rs. 3,05,000/- and Rs. 3,15,000/- from the said

services during the FY 2015-16 and FY 2016-17, respectively.

• The appellant was small scale service provider and his. aggregate turnover value of

taxable services did not exceed Rs. 10 lakh in any Financial Years from FY 2015-16

to FY 2017-18 (upto June-2017).

• Other receipts shown in the Income Tax Returns for the FY.2015-16 and FY 2016-17

were net income earned in USA, which is required to be disclosed as per Income Tax

Act, 1961. Therefore, the details shown in Income Tax Returns and relief claimed

under Section 90(1) of the Income Tax Act (relief from the double taxation). The

appellant submitted copies of IT Returns and computation of income for the FY 2015

16 and FY 2016-17.

• The appellant was not present in India during the period from 14.02.2020 to

18.02.2021, during which the letter and summons were served by the department.

They submitted copy of Passport substantiating departure and arrival.

• The adjudicating authority has considered the sales of services on perusal of data

received from the CBDT without conducting any independent inquiry.

• The SCN issued by the department is barred by limitation as there is no evidence of

suppression: of facts by the appellant. As, there is no evidence of fraud, collusion,

misstatement, concealing information with willful intention to defraud revenue, not

following any provisions of law, the SCN issued by invocation of extended period is

not legally tenable.

5
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• The appellant submitted copies of Balance Sheets, Profit & Loss Accounts, and copy

of Income Tax Return for the FY 2014-15, FY 2015-16 and FY 2016-17 along with
appeal memorandum.

4. Personal hearing in the case was held on 16.03.2023. Shri Darshan H. Gupta,

Chartered Accountant, and Shri Hitesh Purohit, Chartered Accountant, appeared on behalf of

the appellant for personal hearing. They reiterated submission made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains
to the period FY 2015-16 to FY 2016-17.

6. I find that in the SCN in question, the demand has. been raised for the period FY 2015

16 and FY 2016-17 based on the Income Tax Returns filed by the appellant. Except for the

value of "Sales of Services under Sales / Gross Receipts from Services" provided by the

Income Tax Department, no other cogent reason or justification is forthcoming from the SCN

for raising the demand against the appellant. It is also not specified as to under which category

of service the non-levy of service tax is alleged against the appellant. Merely because the

appellant had reported receipts from services, the same cannot form the basis for arriving at

the conclusion that the respondent was liable to pay service tax, which was not paid by them.
9

In this regard, I find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

Judicious order afterproper appreciation offacts and submission ofthe noticee."
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6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further inquiry

or investigation, the SCN has been issued only on the basis of details received from the Income

Tax department, without even specifying the category of service in respect of which service tax

is sought to be levied and collected. This, in my considered view, is not a valid ground for

raising of demand of service tax.

0

0

7. On verification of the Profit & Loss Account and Income Tax Return for the FY 2015-16

submitted by the appellant, I find that they have shown Domestic Consulting Income of Rs.

3,05,000/- and Foreign Consulting Income of Rs. 11,68,426/-. Similarly, on verification of the

Profit & Loss Account and Income Tax Return for the FY 2016-17 submitted by the appellant, I

find that they have shown Domestic Consulting Income of Rs. 3,15,000/- and Foreign

Consulting Income of Rs. 15,32,137/-. I also find that in both the FY 2015-16 and FY 2016-17,

the appellant have taken benefit of abatement under Section 90(1) of the Income Tax Act, 1961

for the income tax already paid by them on their Foreign Consulting Income in the foreign

country. Thus, I find that the taxable value for determination of service tax liability during the

FY 2015-16 and FY 2016-17 is only Rs. 3,05,000/-& Rs. 3,15,000/-, respectively.

8. As regard the benefit of threshold limit of exemption as per the Notification No.

33/2012-ST dated 20.06.2012 admissible to the appellant or not, I find that the total value of

service provided by the appellant in India during the Financial Year 2014-15 was Rs.

1,79,337/- as per the Profit & Loss Accounts and Income Tax Returns submitted by the

appellant, which is relevant for determining the exemption under Notification No. 33/2012-ST

dated 20.06.2012 for the FY 2015-16.

8.1 During the FY 2015-16, the appellant have provided total taxable value of services of

Rs. 3,05,000/-, which is below the threshold limit for exemption, i.e. not exceeding Rs. 10

lakh, under Notification No. 33/2012-ST dated 20.06.2012 and is not liable to Service Tax.

Similarly, during the FY 2016-17, the appellant have provided total taxable value of services

of Rs. 3,15,000/-, which is also below the threshold limit for exemption, i.e. not exceeding Rs.

10 lakh, under Notification No. 33/2012-ST dated 20.06.2012 and is not liable to Service Tax.

Hence, the demand of Service Tax for the FY 2015-16 and FY 2016-17 confirmed vide the

impugned order is not legally sustainable and is liable to be set aside. Since the demand of

service tax is not sustainable on merits, there does not arise any question of charging interest

or imposing penalties in the case.

.-- ) Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.,,,-C<1 \Ti! i/q,
3.. Ee,'.£>s:.e.
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The appeal filed by the appellant stands disposed of in above terms.

I

ar) e%,,,
Commissioner (Appeals)

Attested

(R.aiyar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST

To,
Mis. Nimesh Mahendraprashad Joshi,
B-76, Krishana Bungalows, I,
Opp. Motera Village,
Sabarmati, Ahmedabad - 380005

The Assistant Commissioner,
COST, Division-VII,
Ahmedabad North

Date : 20.03.2023

Appellant

Respondent

Copy to;

1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division VII, AhmedabadNorth

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)

6) PA file
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