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'cf 3-141crlcbaf cnT -.:rr=r ~ -qm Name & Address

1. Appellant

Mis Transformers & Rectifiers (India) Ltd.,
Survey No. 344-350, Opp. PWD Stores,
Sarkhej Bav.la Highway, Changodar,
Ahmedabad-382213

2. Respondent
The Assistant Commissioner, CGST,Division-lV,·Ahmedabad North, 2

nd

Floor, Gokuldham Arcade,Sarkhej-Sanand, Ahmedabad - 38221 O

al{ a1fa gr 3r4la mrr a arias rra aar ? a a gu 3me uR zenferfa
Raa mg er 3#feral at 3r8a zur geru3r Igd Thar t- I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'Bffif "fRcffi cnT "9;Nfa:ruT ~
Revision application to Government of India :

(1) cb~ ~TTR ~ 3l~frr<:r:r . 1994 cbt 'cfRT 3ra Rt4 aal; rg mi a a i q@tr
'cfRf cnl" Uu-nr # rm qvgq # iaifa :fRla:l"DT 3llitCt'i 3l'cTR ~. 'liffif mcfiR, fclm
iaca, tuia fq, atoft +if5ra, Rta lq 'lf"cfrf, °ftff'1 T-Jr-f. ~ ~~ .: 110001 cm- ct'\"~
a1fez t
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h·FIoor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid: ·

(ii) 7.f~ r-ncq ct'\" a1f mm i a hf grau a fcrm 'l·l0-SPII"< m 3Rr cbl-<=&lrl 11
a faft aruerr aw rum im um g; mf ii, u f@Rt nasrtr u are i are
% fcR!n· cb I"<°&p zn fcJTTfl· 'l-j 0-s P 11-<. 1f "ITT T-JIB .q,°j· ~fcnm- cf> cITT"R ~ "ITT I

-0 'l!ci '1i:/
(ii) In case of any loss of goods lft:'.l)},~i;e,:Jl:te~T8~s occur in transit from a factory to a
warehouse or to another factory or fr,bJ'nj1c5f\er:~,?rE{q6.YSe to anot.her during the course of
processing .of the goods in a warehouse or#p st@oe whether in a factory or in a warehouse.
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1:rrxc, cfi ~TITT [al lg zu r2r ii frn:rffffi'r ·i'!Tc1' crx Irr lffc1 a Raf#fur ii wqzjr zycn aea r u
urea zyca aRdmar j \JIT 'lTTffi aref4l , u2 [uffaa &t

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory m.itside -India.

IfR ~ cb"l ':fTT'rR fag R@ 4rd # a (laura a er at) ITTm .fcnm lJ1TT lffc1 "ITT I

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if4 3qraa al aura zrcn 'TRfFl a frg Gil esp Rsma nu{ & sit h rr it gr
EITTT \rci Pl1Tl'l cfi :!~ 3~. ~ cfi 8RT 1:J"ITT (f ci't ru u I ara fad 3rf@fm (i.2) 1998

tITTT 109 IDxT~ ~ ~ "ITT I

(c)

(1)

Credit of any duty allowed to be utilized towards payment of excise c;:luty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed .
under Sec.109 of the Finance (No.2) Act, 1998.

8flu 3nraa zye (3r4ta) frraat. 2001 cfi frrw1 9 * 3Rf<@ fclPlfcf~ !JCl"5! "ff@fl ~-a r-i c:t~Fcn:rr i, hf 3n?gr a ufmr )fa Rita "fl ill1" TITT:l c5 1-TRR qi--rr?gr vi 3r4)G or#gr at
a1-at gfi a er sfra3 fhu uiralag1 Ur# rr ar g. pl arff 3iaifa err
36--z j ReifRa #l a qrr rd rrer €)or--s aara # uf afz arRegy

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and _Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

0

(2) ~Rl\.ll'l Jrrcrc:-..:r cfi ffl2.T ~ xw.-:r x<nll Va erg 6q?1 I 3+a a "ITT ffi ffl 200/- i:p°ra 'lfTT'rFl
cJ,"\ \JITC! 3i) uii vivaa gs al a snr st -a'r 1 ooo / - cn"r i:tl"ff 'TRfFl ctr \JJTC! 1

The revision application shall be accompanied by a fee of Rs.200/- where the Q
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

8a yen, #4la surer zyc vi tarn a4tau mznf@aw a ,f 3r4la-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en) \jC@"~ -q-~ 2 (1) en i 4qr argi # rear #t 3ft, an@ht mmRt yen,
ala Una zyca vi lard ar4)Rt; rrnf@raver (free) 6t ufgan 2Ru f)feat,
rs@«rar # 2"H1el, ag] 44qr ,3/7a7,[FR,3I,Isla -sooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other tha".~;~!~~para-2(i) (a) above.
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(3)

)· • . :--e,

The appeal to the Appell~t~-~Tribunal sha·Ir be~filed, in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

uf? gr arr?r i a{ a 3m?xii a Wffl Nill t· al r@rs pa itag frg #6h al Tart
sqfa air fa urr af@ gr zI cfi st g;ft f frn u& cfif4 'ff· ffi cfi ~
zronfetR 3r4)rt mrznf@raw1 qt va 3rfl u 4tu al al vs an4ar fhza unrar &
In case of the order covers a number of order-in-Original, fee for each 0.1.0 .

. should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

0

0

(4) rrza gyca sf@e)fr 1e7o yen igi)fr al rqf4 aifa feifRa fag rgr 3a
3rrai zu +pea n?zuenfef [vfr q1feral a 3mg u@a 4l ya 4R R 6.6.so ha
al ·nrznrazu zyca Pea au @)a a&gt

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended .

. (5) sa zit iaf@r mrii at fiarua ar? frrlr:IT alt 3it zma 3naff fq star & cit
8wt ye, #tu uqa yea gi @laras arf)ala nrzntf@ran (ruff@4f@) fr, 1982 i
frlf%o t I ·

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise·& Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) Rtt zyc, at sat gyca vi lara 3Ttfu;ln:r znrzn@ran (free), a uf sr@cl
ma ii afar i (Demand) vi is (Penalty) cfiT 1o% qas aar 4atf ? 1are«if,
~1f:l \JJ'm 10~~ t !(Section 35 F of the Central Ex~ise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

4{tu3Iraca3tharab siaifa, mf@ragt "afaral+ii(Duty Demanded) 
(i) (Section)~ 1uph a&afuffa ft;
(ii) furTerahaz#fz6lfr;
(iii) rae#fezui±fa 6 aaa 24zfI.

s uqfsr "Raant l usaq sat6l gear , arfh arfaaa kfguf4
fur ran@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commi~sio'ner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded11 shall include:

(i) amount determined under Section 11 D;
-~{!d ?/ (ii) amount of erroneous Cenvat Credit taken; . ·f;.:,.,~t\-?•. (iii) amount payable under Rule 6 of the Cenvat Credit Ru~es.

g$ pg3seer kbuf srfha nfrurhwra orr zreso srrar gr«rs= qr avs fa1fa al alwRun re»
; Jiz? blfglgrarwst srsrearvs fa1Ra l asassk 1om7arrwlsanal el
? s S] 1'..,.. - <#J .,.,,.,() ,.. c~"'~"'/_~ In view of above, an appeal against this order shall lie before the Tribunal on

· * p-ayment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute." .
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ORDER-IN-APPEAL

The present appeal have been filed by Mis. Transformer & Rectifiers (India) Ltd.,

Survey No. 344-350, Opp. PWD Stores, Sarkhej Bavla Highway, Changodar, Ahmedabad 

382213 (hereinafter referred to as "the appellant") against Orders-in-Original Nos. 24

35/AC/D/2021-22/KMV dated 14.03.2022, issued on 16.03.2022, (hereinafter referred to as

"the impugned orders") passed by the Assistant Commissioner, Central GST& Central Excise,

Division IV, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were engaged in production

and clearance of Electrical Transformers, falling under Chapter 85 of the First Schedule to the

Central Excise Tariff Act, 1985 and were holding Central Excise Registration No.

AACCT8243PXM002. During the course of audit of the record of appellant, it was observed

that they were collecting freight and insurance charges from their customers, which was more

than the actual cost of freight and insurance incurred by them for the clearance of goods. It
was further pointed out that such excess amount collected by the appellant was required to be

included in the transaction value of the goods cleared by them.

2.1 Thus, it appeared that there was an additional flow of the said amount from their

customers to the appellant in connection with the said goods, which forms a part of the

'transaction value' in terms of the definition provided under sub-section (3)(d) of Section 4 of

the Central Excise Act, 1994. The non-inclusion of the said excess amount in the assessable

value of the goods has resulted in short payment of excise duty, which is required to be

recovered from the appellant under Section 11 A( 1) of the Central Excise Act, 1994.

0

2.2 Earlier, various Show Cause Notices were issued to the appellant involving the same 0
issue. Out of the same, the SCNNo. V.85/15-67/Dem/06 dated 20.04.2007 involving demand

of Rs. 14,59,934/- and Show Cause Notice No. V.85/15-88/Dem/07 dated 19.12.2007 for Rs.

10,99,140/- were decided by the Additional Commissioner, erstwhile Central Excise,

Ahmedabad-II vide Orders-in-Original Nos. 69-70/ADC/2008/PRC dated 21.08.2008

confirming the demand of Central Excise duty total amounting to Rs. 25,59,074/- along with
interest and penalty.

2.3 Being aggrieved with the above OIOs dated 21.08.2008, the appellant had filed appeal

before the Commissioner (Appeals-I), Central Excise, Ahmedabad. The Commissioner

(Appeal-I) vide his Order-in-Appeal No. 179/2009(Ahdll)CE/D/Commr(A)/Ahd, dated

18.04.2009, upheld the OIOs dated 21.08.2008 and rejected the appeal of the appellant. The

~~9'ppellant had thereafter filed appeal before the Hon'ble Tribunal, Ahmedabad, being not

11~'.~1/ \'_:t'\{'fs •• I#}32\ S? h:
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0

0

satisfied with the Order in Appeal dated 18.04.2009. The Hon'ble CESTAT, Ahmedabad vide

its Order No. A/579/WZB/AHD dated 17.03.2011, allowed the appeal of the appellant and set

aside the order of the Commissioner (Appeals-I), Ahmedabad. The Hon'ble CESTAT in their

order held that excess collection of freight and insurance cannot be included in the assessable

value.

2.4 The Department has not accepted the decision of the Hon'ble CESTAT, Ahmedabad

and the department filed a Civil Appeal No. 26995 of 2011 (converted to CA No. 8476 of

2011) before the Hon'ble Supreme Courtof India against the Hon'ble CESTAT's Order No.

A/579/WZB/AHD/2011 dated 17.03.2011.

2.5 During the intervening period and while pendency of the appeal, before the Hon'ble

Tribunal and Hon'ble Supreme Court, the appellant continued the same practice of charging

higher freight without any scientific method of costing and without incurring the same with an

intent to suppress the transaction value and escape that amount from the levy of Central

Excise duty. Therefore, following periodical Show Cause Notices were also issued to the

appellant:

Sr. No. SCNNo. SCNDate Amount (in Rs.)

1 V.85/15-76/OA/2010 30-11-2010 29.55.491/-

2 V.85/3-08/D/2011 14-03-2011 . 3,02,006/-
.., V.85/3-53/D/2011 15-12-2011 4,62,754/3

4 V.85/3-24/D/2012 19-04-2012 2,57,634/

5 V.85/03-72/D/2012 11-10-2012 86,010/

6 V.85/3-28/D/2013 05-04-2013 2,17,748/

7 V.85/3-84/D/2013 16-09-2013 3,79,604/

8 V.85/15-98/OA/2014 20-10-2014 5,56,438/-

9 AR-III/T&R/SCN/ Freight/ 2013-14 10-03-2015 84,169/

10 V .85 /03-35/D/2015-16 15-10-2015 2,89,937/-

11 V.85/03-56/D/2015-16 08-02-2016 2,01,483/

12 V.85 /03-13/D/2017-18 17-04-2018 17 ,43,193/

Total 75,36,467/

2.6 Since the department had filed a petition before the Hon'ble Supreme Court of India in

case of similar issue of the appellant and decision was pending, all the above Show Cause

Notices were transferred to call book and kept in abeyance till the outcome of the decision of
· the Hon'ble Supreme Court of India. The Hon'ble Supreme Court of India has decided the

;~tivii Appeal No .21847 of 201 7 in the case of the Commissioner of Customs, central Excise

-»l_··1/
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& Service Tax, Bilaspur Vs. M/s. Nalwa Steel & Power Ltd. and others along with the

captioned CA No. 8476 of 2011 vide order dated 06.02.2019, wherein the Hon'ble Supreme

Court of India held that "Special Leave Petitions are dismissed as not pressed on the ground

of low tax effect. Further, it was held that it is made clear that the question of law is left

open."

2.7 Subsequently, the adjudicating authority has decided all the aforesaid twelve show

cause notices vide the impugned orders confirming the demand Rs. 75,36,467/- under Section

11 A(l) of the Central Excise Act, 1944 along with interest under Section l lAB of Central

Excise Act, 1944 and penalty of Rs. 75,36,467/- was also imposed on the appellant under.

Section 11 AC of the Central Excise Act, 1944 read with Rule 25 of the Central Excise Rules,

2002.

3. Being aggrieved with the impugned orders, the appellant have filed this appeal under

Section 35 of the Central Excise Act, 1944 on 25.05.2022. However, it is observed that they

have submitted Form GST DRC-03 dated 10.06.2022 for the amount @ 7.5% of Central

Excise duty confirmed as pre-deposit in terms of Section 35F of the Central Excise Act, 1944

along with their appeal.

J.1 The CBIC has, consequent to the rollout the integrated CBIC-GST Portal, vide

Circular No. 1070/3/2019-CX dated 24.06.2019 directed that from 1" July, 2019 onwards, a

new revised procedure has to be followed by the taxpayers for making arrears of Central

Excise & Service Tax payments through portal "CBIC (ICEGATE) E-payment". Thereafter,

CBIC, vide Instruction dated 28.10.2022, issued from F.No. CBIC-240137/14/2022-Service

Tax Section-CBEC, also instructed that the payments through DRC-03 under CGST regime is

not a valid mode of payment for making pre-deposits under Section 35F of the Central Excise

Act, 1944.

4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944,."the

Tribunal or Commissioner (Appeals), as the case may be, shall not entertain any appeal (@)

under sub-section (I) ofSection 35, unless the appellant has deposited 7.5% ofthe duty, in

case where duty or duty· andpenalty are in dispute".

5. Therefore, the appellant, vide letter dated 15.12.2022, were requested to make the pre

deposit in the above appeal, in terms of Board's Circular No. 1070/3/2019-CX dated

24.06.2019 and submit the document evidencing payment within 10 days of the receipt of the

said letter. It was also informed to the appellant vide the said letter that failure to submit

~

~ence ofpre-deposit would result in dismissal of the appeal for non-compliance in tenns of

/ .t .s }, !
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F.No. GAPP.L/COM/CEXP/223/2022-Appeal

Section 35F of the Central Excise Act, 1944. As no reply was received from the appellant in.

response to the aforesaid letter dated 15.12.2022, vide another letter dated 20.03.2023, the

appellant were again informed to submit the proof of pre-deposit paid in the above appeal

within a week time and also informed that failure to submit evidence of pre-deposit would

result in dismissal of the appeal for non-compliance in terms of Section 35F of the Central

Excise Act, 1944. However, till date, the appellant have not submitted any intimation or proof

of the payment of the said pre-deposit, if any, made by them. Hence, the appellant have failed

to comply with the requirement of payment of pre-deposit.

6. The Commissioner (A) shall not entertain any appeal unless the appellant have

deposited 7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty
' ' '

(where the penalty is in dispute) under Section 35F of the Central Excise Act, 1944. In terms

0 of Board's Instruction dated 28.10.2022, I find that the pre-deposit made vide DRC-03 was

invalid payment. Though sufficient time was granted to the appellant to make the revised

payment in terms of Circular No. 1070/3/2019-CX dated 24.06.2019, they have failed to

furnish proof of revised payment of pre-deposit of 7.5% of the duty made. I, therefore,

dismiss the appeal filed by the appellant for non-compliance of the provisions of Section 35F

of the Central Excise Act, 1944.

7. In view of the above, the appeal filed by the appellant is dismissed for non-compliance

of the provisions of Section 35F of the Central Excise Act, 1944.

The appeal filed by the appellant stands disposed of in above terms.

,CA.
. 000..

Commissioner (Appeals)

8 .. o

Attested

e
(R. C. Maniyar)
Superintendent(Appeals),
COST, Ahmedabad

Date: 24.03.2023

Bv RPAD / SPEED POST

To,

j

.
Mis. Transformer & Rectifiers (India) Ltd., Appellant
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Survey No. 344-350, Opp. PWD Stores,

Sarkhej Bavla Highway, Changodar,

Ahmedabad -3 82213

The Assistant Commissioner,

CGST& Central Excise, Division-IV,

Ahmedabad North

Respondent

Copy to:

.1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST& Central Excise, Division IV, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
,59-Guard Fle

6) PA file
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