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Passed by Shri Akhilesh Kumatr, Commissioner (Appeals)

il Arising out of Order-in-Original No. 90/ADCIGB/2021-22 fa=iten: 21.03.2022, issued by
Additional Commissioner, CGST, Ahmedabad-North

3] arfieraal @t A ud 9al Name & Address
1. Appellant

Wi/s. Simran Outsourcing Services Pvt. Ltd.,
7, Premchand House, Ashram Road,
Ahmedabad-380014

2. Respondent ' ’
The Additional Commissioner,CGST, Ahmedabad North , Custom House,
4% Floor, Navrangpura, Ahmedabad - 380009 . '

P afim g aiflet ANAY A Il 3L DA 3 o) @ 3a Ry & ufy gnRefd
1 gane e wer A @ diE A el ST IR BY qHdl gl A

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

ARE RPN HT YA AT
Revision application to Government of india:

W @ Sered Yo AR, 1994 1 w1 o AR garg Y AEE & AR A EGIES|
g1 @ SU-GRT B e WRegd B e qerleror ordae e e, ARE AR, faw
srera, JTord far, el AR, ShEd Aq e, wwe ", 78 el ¢ 110001 calalvinl!
LI ,

() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

i R e @ sl @ e ¥ oig 0wt wREE A B AUSETR AT S HRET A
ar F ATUSTIR ¥ GRR UERR e Gy g At #, A fe TSR A ISR # a1
T FR0) ey 3 U R wwen A e @) Ui & R g8 B

(ii) In case of any loss of goods where the loss occur in transit from a _factory to a
warehouse or to another factory or from one warehouse to another during the course of

processing of the goods in a warehouse.or in storage whether in a factory or in a warehouse.
: --,\(\“35 ".’3’_.'%)
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(c)

(1)
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R @ aiee Rel) g s A PR e woan aE @ fafmi § ST gEs Fe Al ®
Semed s B Rae & Hmel i o N @ e foefy wre ar waw ¥ Fraffew 81

In case of rebate of duty of excise on goods exported o any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

afe ged 1 T B R WRA B arER (A a1 e 1) frafa o A &

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

SR Searae o) KR Yeb B YAt B g S eyd) fse e @ e & ol W e ol §

gRi ¢d Frad @ qaRE  snyew, AiE & g1 uiRa df W W T 9 ¥ faca aifdfram (4.2) 1998
Rl 100 BRI Frgad fFu g 8y

Credit of any duty allowed to be utilized towards payment of excise duty on final

* products under the provisions of this Act or the Rules made there under and such

order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

i Swren Yo () Frammaed, 2001 @ fran o @ airfa fRfaffe gos e su-8 #
gl A dRa ey & o e e Redfe @ @ e @ N E-aee W ardie areE @l
Aol uRe B e o e el G ARk Sud Wy e g o1 gerid & dafd ari
355 ProiRa Y & rart @ W B Wl Som—e wiar @ ufy o @ e,

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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. The revision application shall be accompanied by a fee of Rs.200/- where the
~amount involved is Rupees One Lac or less and Rs.1,000/- where the amount

involved is more than Rupees One Lac.

Al Yo, SNy SeuTew Yo Td @R el e @ ufar srfrer—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

Ty Seuras, Y AP, 1944 B U 369 /35§ B Sfeta—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

SqafiRae aResT 2 (1) N ga AR & el @ orfid, adiel @& ATl # U g,
ddla Seared  Yed U@ VAR Adield  RARIfEreRon Rreee) o uftem &l difsar,

ST § 2" ATC, SEHTE HaT , 3Rl RYRANR, SEHCTENG ~380004

To the west regional bench of Customs, Excise & Se_rvicé Tax Appeliate Tribunal
(CESTAT) at 2" floor Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmiedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.




in
payment of 10% of the duty demanded #ht
penalty, where penalty alone is in dispﬁfe-;'}y,.

eBeme

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

af e Ay 3 wd @ andul @l Wik S 8 o gl Id alreer & fou o o1 Y
wudan @ A A GrT ARy g9 e & B gu o e ferer wdl B W ge & for
Rl ardiey =Ry @ gs adid ar Sy GRER B U Aas fmar s g1

In case of the order covers a number of order-in-Original, fee for each O.1.0O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

warers e ARFEE 1970 Fen wEfR @) a1 @ sfada MR fhe srgar o
e A ey dRR) Foiad wilbierd @ arder W TE @) ve URY ae 6650 U
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of-Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

o7 3R ddfa wmell @1 s o @i frml @ el o e amsfier fpa AT & W
A gew, el S Yo Ud QAR ey wrfeRer (sraifoR) Faw, 1982

ffzd 81

Attention in invited to the rules.covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

Qi ges, BAE SEE YRb U W afiey =R ((Rree), @ af ade 3
e A wdsT B (Demand) d <3 (Penalty) &1 10% q\é GHT BT sifvard %lBTf'ﬂﬁm",

f@may Eﬁfﬁﬂiﬂ 10 BRS ¥IT 2 |(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

P FeTE Qe IR AT e 3 i, S G deied B T (Duty Demanded) -
(i) (Section) @S 11D P TG Preffeer af2r;
(i) e e dFde hide B AR,
(i) e e Pl 3 e 6 & ded 3 R
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- femmmag.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) '

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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in view of above, an appeal aga\l(stéth'is\order shall lie before the Tribunal on

efeiq:ﬁ\ﬁy\r\guty and penalty are in dispute, or
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F.No. GAPPL/COM/STP/2841/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Simran Outsourcing Services Pvt. Ltd., 7,
Premchand House, Ashram Road, Ahmedabad — 380014 (hereinafter referred to as “the
appellant™) against Ordef-in-Original No. 90/ADC/GB/2021-22 dated 21.03.2022 (hereinafter
referred to as “the impugned order”) passed by the Additional Commissioner, Central GST &

Central Excise, Ahmedabad North (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax
Registration No. AAKCS6360CSD001. On scrutiny of the data received from the Central
Board of Direct Taxes (CBDT) for the FY 2014-15 to FY 2016-17, it was noticed that there is
difference of value of service amounting to Rs. 1,26,61,514/- in the FY 2014-15, Rs,
2,04,74,154/- in the FY 2015-16, and Rs. 2,32,50,402/- in the FY 2016-17, between the gross
value of service provided in the said data and the grossivalue of service shown in Service Tax
Returns filed by the appellant during the relevant period. Accordingly, it appeared that the
appellant had earned the said substantial income by way of providing taxable se1v1ces but not
paid the applicable service tax thereon. The appellant was called upon to submit clarification
for difference along with supporting documents, for the said period. However, the appellant .

had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. STC/15-83/0A/2020
dated 29.09.2020 demanding Service Tax amounting to Rs. 80,21,275/- for the period FY
2014-15 to FY 2016-17, under provision of Section 73 of the Finance Act, 1994. The SCN
also proposed recovery of interest under Section 75 of the Flnance Act, 1994; and imposition

of penalties under Section 77 and Section 78 of the Finance Act, 1994

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amountmg to Rs. 80,21,275/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15 to FY
2016-17. Further (i) Penalty of Rs. 80,21 »275/- was imposed on the appellant under Section
78 of the Finance Act, 1994; and (ii) Penalty of Rs. 10,000/- was also imposed on the
appellant under Section 77 of the Finance Act, 1994,

3. Being aggrieved with the impugned order passed by the adjudicating authorlty the
appellant have filed their appeal under Section 85 of the Finance Act, 1994 on 17.10.2022

along with application for condonation of delay. However, it is observed that they have
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submitted Form GST DRC-03 dated 17.10.2022 for the amount @ 7.5% of Service Tax
confirmed as pre-deposit. in terms of Section 35F of the Central Excise Act, 1944 and Section

83 of the Finance Act, 1994 along with their appeal.

3.1 The CBIC has,. consequent to the rollout the integrated CBIC-(}ST Portal, vide
Circular No. 1070/3/2019-CX dated 24.06.2019 directed that from 1% July, 2019 onwards, a
new revised procedure has to be followed by the taxpayers for making arrears of Central
Excise & Service Tax payments through portal “CBIC (ICEGATE) E-payment”. Thereafter,
CBIC, vide Instruction dated 28.10.2022, issued from F.No.CBIC-240137/14/2022-Service
Tax Section-CBEC, aléo instructed that the payments through DRC-03 under CGST regime is.
not a valid mode of payment for making pre-deposits under Section 35F of the Central Excise

Act, 1944 and Section 83 of the Finance Act, 1994,

4, Further, I find that in ierms of Section 35F of the Central Excise Act, 1944, “the
Tribunal or Commissioner (Appeals), as the case may be, shall not entertain any appeal (i)
under sub-section (1) of Secﬁ'on 35, unless the appellant has deposited 7.5% of the duty, in
case' where duty or duty and penalty are in dispute”. These provisions have been made

applicable to appeals under Section 85 of the Finance Act, 1994.

5: Further, I find that as per the provisions of sub-section (5) of Séction 85 of the Finance

Act, 1994, "Subject to the provisions of this Chapter, in hearing the appeals and making

order under this section, the Commissioner of Central Excise (Appeals) shall exercise the

same powers and follow the same procedure as he exercises and jfollows in hearing the

appeals and nmkz'ng‘orders under the Central Excise Act, 1944 (1 of 1944)".

6. Thelefo1e the appellant, vide letter dated 13.01.2023, were requested to make the pre-
deposit in the above appeal, in terms of Board’s Circular No.1070/3/2019-CX dated
24.06.2019 and submit the document evidencing payment within 10 days of the receipt of the
said letter. It was also informed to the appellant vide the said letter that failure to submit
evidence of pre-deposit would result in dismissal of the appeal for non-compliance in terms of
Section 35F of the Central Excise Act, 1944. As no reply was received from the appellant in
response to the aforesaid letter dated 13.01.2023, vide another letter dated 16.03.2023, the
appellant were again informed to submit the proof of pre-deposit paid in the above appeal
within a week time and also informed that failure to submit evidence of pre-deposit would
result in dismissal of the appeal for non-compliance in terms of Section 35F of the Central
Excise Act, 1944. However, till date, the appellant have not submitted any intimation or proof

of the payment of the said pre-deposit, if any, made by them. Hence, the appellant have failed

to comply with the requirement of payment of pre-deposit.
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7. The Commissioner (A) shall not entertain any appeal unless the appellant has
deposited 7.5% of the duty (where duty or duty and penélty are iﬁ dispute) or 7.5% of penalty
(where the penalty is in dispute) under Section 35F of the Central Excise Act, 1944. In terms
of Board’s Instruction dated 28.10.2022, I find that the pre-deposit made vide DRC-03 was
invalid payment. Though sufficient time was granted to the appellant to make the revised
payment in terms of Circular No. 1070/3/2019-CX dated 24.06.2019, they have failed to
furnish proof of revised payment of pre-deposit of 7.5% of the duty made. I, therefore,
dismiss the abpeal filed by the appellant for non-compliance of the provisions of Section 35F
of the Central Excise Act, 1944 as made applicable to Service Tax vide sub-sectibn (5) of
Section 85 of the Finance Act, 1994, .

- 8. In view of the above, the appeal filed by the appellant is dismissed for non- -compliance
of the provisions of Section 35F of the Central Excise Act, 1944, as made applicable to

Service Tax vide sub- section (5) of Section 85 of the Finance Act, 1994

9. Jﬁﬁqﬁfmﬂaﬁaﬁﬂémaﬁrﬁmmaﬁ%@rﬁmwél

The appeal filed by the appellant stands disposed of.in above terms.

L..UCHQ/"”Q‘

' (Akhllesh Kumar)
Commissioner (Appeals)

Attested ' Date : 24.03.2023

N

(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST
To,

M/s. Simran Outsourcing Services Pvt. Lid., Appellarit
7, Premchand House, Ashram Road,
Ahmedabad - 380014

The Additional Commissioner, Respondent

CGST & Central Excise,
Ahmedabad North
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Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner,'CGST, AhmedAabad North
3) The Additional Commissioner, CGST & C. Exciée, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)‘
\})/Guard File
6) PA file
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