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379lea«f al m vi ,a Name & Address

1. Appellant

M/s Dharmendra Kantilal Patel,
L-8, Darshan Complex, Nr. Gazetted Society,
Ghatlodia, Ahmedabad-380061

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

al{ anf gt 3fl 3mgr aria 3rra aar ? al as za arr a uR zpenferfa
f sag n;m 3rf@rt at rft ur gahrur area wgda vraar et

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

mal l gterur 3maa
Revision application to Government of India :

(1) au Ura ycn 3If@fr, 1994 ·q,') err 3rra )t aa; Tg Tri 'ol"R T-i ~rc@
tITTT cn'r '31:f-tITTT cB" \;!'Wl ~ cB" 3tcr•@ :ff-<la=rur 3IT"~ 3'.ftTR ~. 1:imr "fRcB'R, fclrn
+inu, lura f@mt, atent +if5ra, ta lq ra, ir mf, { f4ca) : 110001 cB'f cb'l ~
aR 1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ T-flc'f ~ rn cB' l=rrr-rc;l i uaf gr arana#t srugrit n 3rI a5tar if
u fa#l vr qr quern i ma Ga sg nrf i, zu f4ftsgrur n aver i a&
a Rh«fl atar i n fan) avsrm i st ura #l 4fur a ata g{ st

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a wareh ether in a factory or in a warehouse.
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3ma a are fa1 lg zn q2gn fufRa nr6 R lfl mt fa[fur ii writ yen a nr cf<'
Uaraa zrn a Rd a nmai ii \JIT ·rd are fih zig r gr ii faff ?t

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

uf ycr ml q7arr fg Rat 4rd a mITT (r'ftm;r lfT 1!,cFl <ITT) frn:r@ fclurr Tn:TT ~ "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifu unraa l snt gyc zprarafa; it sq aRz mra at r{ & st b arr ui) z
t!Rl 1.;ci f.Tw:iya@a rga, r8fr err u1Rt ·cfr "TTJ'n:J tfx <TT <TR T-f fclrn ~00 (.-i.2) 1998

'iffi"I 109 8°R1 ~ ~ TJ1:: "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

a?la sne zyca (r4la) Pua6a), 2001 cB" f.mri 9 cB" 3@l"@ fclf.1-Fcft;c >ft[?! m:sm ~-8 T-f G1
uReii ii, hf0a mr?r a sf3r )fa Reita 8h nta f qi-om?st vi 3r8ha am2 a
t- a ufii a re 3fa maa fksu sir1 a1Ry1 Ura re arr <. no yarnhf oiavfa art
36- ii [ufRa # yrar ra a rer €lsr s araara #t uf fl if) afegy

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) RR@a 3rrlaa er urei viva van Va cir qt zns a it at ffl 200/- 1:!J°t1:I 1fR!l"T
at arr; ail ref iaa van gs Garg a var st err 1000/- ~~ 1fRl1"I <!>"t u!TC/ I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

ftm ggc, #flu aura zyca vi ara 3r8la)u ·nurf@au f 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #ta Una yen 3yf@1far, 1944 <i>"t EIHI 35--Jl/35--~ m 3@1"@ :-

LJnder Section 358/ 35E of CEA, 1944 an appeal lies to:-

(&) a4ffra 4Roe 2 (1) i aa 3Ir d 31ten 4) 3r4ta, r4tat nm ii atn ycG,
aka urea gyca vi @hara 3r41flu nrn1fr#ss1 (free) al ufga &flu f)feat,

svrarara 2"al, sag1ft 14a7 ,3ruar ,@IF,34Halal --as00o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.

0

0

(1)



(3)

---3---

The appeal to the Appellate_ Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs. ·10,000/- where amount of duty/ penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

ufe gu 3Ir?gr i a{ yea mil at rar2grl & it r@rs pea sitar fg 4tu hrIri
Ur[a air fn orn afg ga au & &std gg sf f frat uh) arf a a fg
qentRe1fa 3fl#ta mznf@raw1 a va 3r@ta a 4tu wvnl at va am4aa fkn unlar &y

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) nrnrea gycn atf@fr 197o ·zrn is)f@r a6) aryqP-4 a aiaf faff fh; 3ru 3a
3rraaa z a arr?gr zrenRff fufu+ q1[@ra1) a rrr ?i a u@ln al v 4R u 6.s.so h
a1 Irurcru zrca feeu @)n aR

Q One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended·.

(5) a ail iaf@a mm4ii al fzir ut at qr} fuii al ail fl an anaffa [ant unr & suit
fat yen, au area yea gi var# or4hR) +mr,ff@rawr (aruff@f@er) Pm, 1982 i
Rea ?1

0

(7)

Attention in invited to the rules covering these an.d other related matter
contended in the Customs, Excise & Service Tax-Appellate Tribunal (Procedure)
Rules, 1982.

8t yea, tu war@a yea vi @hara 3rfl4 nrnf@raw1 (free), u an4tit a
urn4a i afar it (Demand) gj s (Penalty) cf>I 10% ~ \ifJ:fT <ITT9T Jim!T % I merifcp,
3ff@rasaqa Goa ro ailsvu ? I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section Sq of the Finance Act, 1994)

ala3alaya 3jearabsirfa, gm~ra@i "a5faraliir(Duty Demanded) 
(i) (Section)isDh azaRuff«uft,
(ii) ffillTea ltkz fse an) ft,
(iii) a#az2fe [nilfm6aa ?uzrRr.

L";> ·-rm- wfsr 'iRa srfa i# uza qaslerr }, srfh atRaa#hf@u qfra
farms?.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C_ (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. ·

sr an2r kf srfhafrasura rra srsf yea srrar yeas ar aus f@afa alalf&u«ye
h10% W@R "CR" 3ITT' 'GfITT ibcffi~ fcl cl I Faa mCl~~~ 10% W@R "CR" cJf1- \1fT~WI

In view of above, an appeal agai er shall Ue before the Tribunal on
payment of 10% of the duty demanded , • duty and penalty are in dispute, or
penalty, where penalty alone is in dis ·

' .

. .
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Dharmendra Kantilal Patel, L-8, Darshan

Complex, Nr. Gazetted Society, Ghatlodia, Ahmedabad - 380061 (hereinafter referred to as "the

appellant") against Order-in-Original No. CGST/WT07/HG/3 17/2022-23 dated 17.08.2022

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner, Central

OST, Division VII, Ahmedabad North (hereinafter referi·ed to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AKTPP2 l 90D. On scrutiny of the data received from the Central Board ofDirect Taxes (CBDT)

for the Financial Year 2015-16, it was noticed that the appellant had earned an income of Rs.

34,80,770/- during the FY 2015-16, which was reflected under the heads "Sales/ Gross Receipts

from Services (Value from ITR)" or "Total amount paid/ credited under Section 194C, 194I,

194H, 194J (Value from Form 26AS)" filed with the Income Tax department. Accordingly, it

appeared that the appellant had earned the said substantial income by way of providing taxable

services but has neither obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant was called upon to submit copies of Balance Sheet, Profit & Loss

accounts, Income Tax Returns, Form 26AS, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/A'bad

N01ih/Div-VII/AR-III/TPD/UNREG 15-16/2020-21/13 dated 27.09.2020 demanding Service

Tax amounting to Rs. 5,04,712/- for the period FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under Section

75 of the Finance Act, 1994; and imposition of penalties under Section 77(1)(a), Section

77(l)(c), Section 77(2) & Section 78 of the Finance Act, 1994. The SCN also proposed recovery

ofun-quantified amount of Service Tax for the period FY 2016-17 & FY 2017-18 (up to Jun-17).

0

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned order by the 0
adjudicating authority wherein the demand of Service Tax amounting to Rs. 5,04,712/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further (i)

Penalty ofRs. 5,04,712/- was also imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) ·Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(l)(a) and

Section 77(1 )(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 5,000/- was imposed on the

appellant under Section 77(2) of the Finance Act, 1994 for not submitting documents to the

department, when called for.

3. Being aggrieved with the impugned order, the appellant have filed their appeal under

tion 85 of the Finance Act, 1994 on 12.10.2022. It is observed that they have not paid pre
i }

,, ~- it for filing appeal @ 7.5% of Service Tax demanded, in terms of Section 35F of the
... ~·

'if > ·al Excise Act, 1944 and Section 83 ofthe Finance Act, 1994 along with their appeal.

~
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F.No ..GAPPL/COM/STP/2836/2022-Appeal

3.1 The CBIC has, consequent to the rollout the integrated CBIC-GST Portal, vide Circular

No. 1070/3/2019-CX dated 24.06.2019 directed that from 1July, 2019 onwards, a new revised

procedure has to be followed by the taxpayers for making arrears of Central Excise & Service

Tax payments through portal "CBIC (ICEGATE) E-payment. Thereafter, CBIC, vide

Instruction dated 28.10.2022, issued from F.No. CBIC-240137/14/2022-Service Tax Section

CBEC, also instructed that the payments through DRC-03 under COST regime is not a valid

mode of payment for making pre-deposits under Section 3SF of the Central Excise Act, 1944 and

.Section 83 of the Finance Act, 1994.

4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the Tribunal

or Commissioner {Appeals), as the case may be, shall not entertain any appeal () under sub

section (I) ofSection 35, unless the appellant has deposited 7.5% ofthe duty, in case where duty

or duty and penalty are in dispute". These provisions have been made applicable to appeals

under Section 85 of the Finance Act, 1994.
0

5. Further, I find that as per the provisions of sub-section (5) of Section 85 of the Finance

Act, 1994, "Subject to the provisions of this Chapter, in hearing the appeals and making order

under this section, the Commissioner ofCentral Excise (Appeals) shall exercise the same powers

andfollow the same procedure as he exercises andfollows in hearing the appeals and making

orders under the Central Excise Act, 1944 {I of1944) ".

0

6. Therefore, the appellant, vide this office letter dated 13.01.2023, were requested to make

the pre-deposit in the above appeal, in terms of Board's Circular No.1070/3/2019-CX dated

24.06.2019 and submit the document evidencing payment within 7 days of the receipt of the said

letter. It was also informed to the appellant vide the said letter that failure to submit evidence of

pre-deposit would result in dismissal of the appeal for non-compliance in terms of Section 35F of

the Central Excise Act, 1944. As no reply was received from the appellant in response to the

aforesaid letter dated 13.01.2023, vide another letter dated 16.03.2023, the appellant were again

informed to submit the proof of pre-deposit paid in the above appeal within a week time and also

informed that failure to submit evidence of pre-deposit would result in dismissal of the appeal for

non-compliance in terms of Section 35F of the Central Excise Act, 1944. However, it is observed

that till date, the appellant have not submitted any intimation or proof of the payment of the said

pre-deposit, if any, made by them. Hence, the appellant have failed to comply with the

requirement of payment of pre-deposit.

7. The Commissioner (A) shall not entertain any appeal unless the appellant has deposited

7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty (where the
penalty is in dispute) under Section 35F of the Central Excise Act, 1944. Though sufficient time

was grantee! to the appellant to make the payment in terms of Circular No. 1070/3/2019-CX

s%:,, ted 24.06.2019, they have failed to furnish proof of payment of pre-deposit of 7.5% of the duty

1/0

~~)·1f~e. I, therefore, dismiss the appeal filed by the appellant for non-compliance of the provisions
f:j ;; ~ ~,./41 i' ~v . -• • 3"'.. ··~!} .:> 5=, '$a
". ..s·
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of Section 35F of the Central Excise Act, 1944, as made applicable to Service Tax vide sub

section (5) of Section 85 of the Finance Act, 1994.

8. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of

the provisions of Section 35F of the Central Excise Act, 1944 as made applicable to Service Tax

vide sub-section (5) of Section 85 of the Finance Act, 1994.

9. ·fl #af rd af Rt n{ aft a Razrt sqla all a fan srar ?]
The appeal filed by the appellant stands disposed of in above terms.

' .a•+
(Akhilesh Kumar) o0-3.,

Commissioner (Appeals)

Attested

(R.C~yar)
Superintendent(Appeals),
COST, Ahmedabad

Bv RPAD / SPEED POST

Date : 29.03.2023
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To,

M/s. Dharmendra Kantilal Patel,

L-8, Darshan Complex,

Nr. Gazetted Society, Ghatlodia,

Ahmedabad - 380061

Appellant

The Assistant Commissioner,

COST, Division-VII,

Ahmedabad North

Respondent
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6) PA file

Copy to:

I) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Coimissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)
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