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Arising out of Order-in-Original No. 09/ACIDIKMVI22-23 fgfa: 31.05.2022 issued by
Assistant/Deputy Commissioner, Division-Ill, CGST, Ahmedabad-North

~cfiT rff1i -qcr ~ Name & Address

1. Appellant

M/s Kailashba Manubhai Zala,
3029, Gebparu, 8/h Sanad Police Station,
Sanand,Ahmedabad-382110

2. Respondent
The Assistant/Deputy Commissioner, CGST,Division-111, Ahmadabad North ,
2nd Floor, Gokuldham Arcade, Sarkhej-Sanand Road,Ahmedabad - 382210

al{ an@ gt 3r@ta 3nagaria)s 31:r=rcr aar & at a z or?r fa zunferf
ft aal; Ty am 3rf@rant at r@a zu yea)rur 3rd Wgd#ar&

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

«dl lg7era am)arr
Revision application to Government of India :

(1) 4; 3Ii zlca 3r@II, 1994 4t err 3raa Rh aar; a; mii a aR i q@la
mxr cITT "'3LT-mxr * ~21+, ~ * 3Rfl"@ :rrt)·a,ur 3ITTcfrf 3!tTl'l x=rfqq, 'Bffif ~, fclro
+incza, lua f@, @heft ifra, Ra laa, ir f, { fa4 : 110001 at #ht urft
are I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) !!ft l=f]cY[ ~ mJ7-r * irfl=rcq # ura ft sf arr a fan -i:t0-sllllx m ~ cj-jix-!sll~ #
m fa,fl qosrmz aw rugrtr i mr a ma gg if 11, m fcITTi1 ·~0-stittx m -im # 'qffi
q1; M° cn"msrA 1) ·m ~~- # "ITT T-frc;[ a$i ufasu a hra g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse .9r,..~EN hether in a factory or in a warehouse.
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i=rmr cfi <lTT:fx FcrR--rt x~ m ~cm i'i f.mfflm rncq tR ?:fl Tf@ cfi Fcrf.11:rfur T-i ~~ clffil Tf@ tR
nraa zy6a a Rdmm ii it aura # are fail «rg urr i faff ?

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

?:!ft ~ cm 'lj1RIT"-f ~ ~ i]ffil cfi <m.;x (~ m •J,cR clJ'r) f.n:!m ~ ,n:rr Tflc1 ID 1

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if Una al snr yea # :f@R a fg sit sq@h Rs mr1 al n{ & ail ha arr? ui st
mxr ~ frmi:r cfi ~~ ~- ~ <fi ITTxT qrfur m w=m tR zat arafaa arfefu (i2) 1998
mxr 109 ITTxT ~ ~ ~ "6T I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. ·

ta area gen (r9)a) Pmraa). 2001 cfi frrwr 9 cfi 3ffiT@ fclPtfcft<e w:f?! ~ ~-8 T-i cfr
>lftrm i, harr # uf art )fa fa#as clR l1ffi cfi 'l-fuf{ gci-3rr vi r4 3rant a6)
GT-GT >lftrm '<fi W2.T fr 3rraa fur umar afeg1 Ur Tr arr g. ml gargfhf a 3ffiT@ mxr
35-~ · B ~~ "CJfr cfi :f@R trqa x'H2:J ir3Jfx-6 arr al IR fl gift a1fez y

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing· payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
.Head of Account.

(2) ~fcl\iA 3T$:-;, '<fi Tr1 Ge via van Garg q} wl an t m 200/- "CJfrx=r :flClR
al un oil uii icaa am qa erg vnrar z at +ooo/-- # ##tqr al ugt

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

Rt yen, tusq zye vi hara or4ta nzaf@aw a uf 3rate:--
. Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) .~<r~~ 3rfE:rfrmi=r. 1944 c17"r mxr 35-~/35-~ <fi 3@T@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(ciJ) \1'Rf~fum~ 2 (1) en' .lf ~~ cfi 3@Tc!T 6t 3rfr, 3rftat a maryea,
ta snraa zyca g para 3r9it; Irznf@rawr (frwc) clft ffi1=f af::Tl1:r ~.
3h3ll<;1€llc; Tf 2~d mffi, isl§J-Jlcil 'J-fcR ,'3-RRcIT .PR~,0-lt;J-Jc';lisllc'; -380004.

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals otherthari as mz~,~~!t:~-2(i) (a) above.
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The appeal to the Appellate Tribunal sh1:1II beJiled in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) 4R? g an?t i a{ p snsii a arr &hr ? at re@r pa air # ful:! i:ifR:r cpT :f]cfR
srf int a fhzn arr a; gr rs ta ga ft fa fra gal arf a} # ful:!
uenfenf 3r9Rt1 mznf@raw at va sr4la ua war #la 3maa fhut urar &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled .to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

0

0

(4)

(5)

(7)

mrzarzu zyca 3rf@,fr 4970 zJn vigil@r cb'l~-1 * 3ffi"l!o frrmmr fcBi:: ~ ~
3rraa u Hp 3r?gr zunRnf fvfzu qf@rat a am?gr r@la at va ,R u 6.6.so h
a1 Izucrzu zycan fens am gt af@1

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Ac.t, 1975 as amended.

ga 3it if@r mm#cii al jawa are frmi:r'f at 3it f) en 3naff Rn urat ? sit
4lat gyca, a#tu sear yea gi hara r4# +nrznf@raw (raff@fe) Rm, 1982

frrl%ci t I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

vfjm gycn, tu Una rca vi @arm arq)Rt1 mrzf@raw1 (fez), ff 3rft cfi
·m ii cITTfo[T 1=JiTr (Demand) ~ ~ (Penalt:y) cnl 10% Wf sit aa oaf ? 1gr«if,
3frasa qa \J]1'.ff 10~~ ~ !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

a4ju 3alaens sit earash iafa, if@ra z@tu a»farat#i(Duty Demanded) -
(i) (Section)~ 11D ~ c'ffici frrmfur °&-tr;
(ii) mm ·Teadz ?fz6tuft;
(iii) ~wfuc f.:r:!1:11 ip f.:r:!1:1 6 ~ c'ffici~rn1~r.

> uqfwarifasrfh # useqasr #l gear , srfh afaralhf qfrf a4n

far«a?.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exGeed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) . amount payable under Rule 6 of the Cenvat Credit Rules.

gr 3?r h ,farflqfrr#rt sos yea srraryes uraus f@alazat fu n; yen
h 104raru ailszi#aaaus R4a4R@alasauk 10marustsale

In view of above, an appeal againz1:l'rr~9t0,er shall lie before the Tribunal on
payment of 10% of the duty demanded ~r,ip.i:e,iut. ~-9(~1y and penalty are in dispute, or

penalty, where penalty alone is in disputes.. •;:[~~·
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F.No. GAPPL/COM/STP/2797/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. Kailashba Manubhai Zala, 3029, Gebparu, B/h

Sanand Police Station, Sanand, Ahmedabad - 382110 (hereinafter referred to as "the appellant")

against Order-in-Original No. 09/AC/DIKMV/22-23 dated 31.05.2022 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner, Central GST, Division· III,

Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AAVPZ2794D. On scrutiny ofthe data received from the Central Board ofDirect Taxes (CBDT)

for the Financial Year 2015-16, it was noticed that the appellant had earned an income of Rs.

10,66,600/- during the FY 2015-16, which was reflected under the heads "Sales/ Gross Receipts

from Services (Value from ITR) or "Total amount paid/ credited under Section l 94C, 1941,

194H, 194J (Value from Form 26AS)" filed with the Income Tax department. Accordingly, it

appeared that the appellant had earned the said substantial income by way ofproviding taxable

services but has neither obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant was called upon to submit copies of Balance Sheet, Profit & Loss

accounts, Income Tax Returns, Form 26AS, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. III/SCN/DC/Kailashba/

80/20-21 dated 08.03.2021 demanding Service Tax amounting to Rs. 1,54,549/- for the period

FY 2015-16, under proviso to Sub-Section ( 1) ofSection 73 ofthe Finance Act, 1994. The SCN

also proposed recovery of interest under Section 75 of the Finance Act, 1994; and imposition of

penalties under Section 77(l)(a) and Section 78 of the 'Finance Act, 1994. The SCN also

proposed recovery of un-quantified amount of Service Tax for the period FY 2016-17 and FY

2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,54,549/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further (i)

Penalty ofRs. 1,54,549/- was also imposed on the appellant under Section 78 ofthe Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of the

Finance Act, 1994 for failure to take Service Tax Registration.

3. Being aggrieved with the impugned order, the appellant have preferred the present appeal

alongwith the application for condonation ofdelay on the following grounds:

0

0

The appellant were working as contractor and sub-contractor for providing service of

construction, repair and maintenance work during the FY 2015-16 and received income

ofRs. 10,66,000/

4



F.No. GAPPL/COM/STP/2797/2022-Appeal

• The adjudicating authority had confirmed the demand of Service Tax on income of Rs.

10,66,600/- for the FY 2015-16.

0 The appellant is eligible for exemption of Rs. 10,00,000/- under Notification No.

33/2012-ST dated 20.06.2012, as their taxable turnover during the preceding year FY

2014-15 was not exceeding Rs. 10 lakh.

o The appellant had preferred this appeal for getting the benefit of basic limit of Rs.

10,00,000/- and pay the applicable Tax along with interest and penalty on remaining

amount of Rs. 66,600/-.

0

0

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 31.05.2022 and received by the appellant on 31.05.2022. However, the present appeal,

in terms of Section 85 of the Finance Act, 1994 was filed on 26.08.2022, i.e. after a delay of 27

days from the time limit for filing appeal. The appellant have vide letter dated 26.09.2022 filed

an Application seeking condonation of delay stating that as per the impugned order, the appeal

has to be filed within 60 days from the date of communication of the order along with payment

of 7.5% of the duty demanded. As the appellant were not registered with the Service Tax

department, they had applied for provisional registration for payment of pre-deposit. There were

issue related to registration and payment of pre-deposit as the site was not working properly.

Therefore, there was a delay in filing of appeal.

4.1 Personal hearing in the matter was held on 16.03.2023. Shri Devendra J. Parmar,

Chartered Accountant, appeared on behalf of the appellant. He reiterated the submission made in

application of condonation of delay. He also reiterated the submission made in appeal

memorandum. He stated that he would submit Income Tax documents for the FY 2014-15 in

support of claim for threshold exemption.

4.2 Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the dates of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994; the Commissioner (Appeals) is empowered to condone the delay and to allow

the filing of an appeal within a further period of one month thereafter if, he is satisfied that the

appellant was prevented by sufficient cause from presenting the appeal within the period of two

months. Considering the cause of delay given in application as genuine, the appellant being

unregistered assessee and there was problem in payment of pre-deposit as site was not working

properly, I condone the delay of 27 days and take up the appeal for decision on merits.

-o -,;1j ;:"~•;'~;. I have carefully gone tlu·ough the facts of the case, grounds of appeal, submissions made
( c >

-Isil' ,r,J,~~ "\{1:11i Appeal Memorandum and documents available on record. The issue to be decided in the
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present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY

2015-16.

6. I find that the appellant have not disputed the facts that they have provided the taxable

services during the FY 2015-16. However, their main contention are that they were eligible for

benefit of threshold exemption under Notification No. 33/2012-ST dated 20.06.2012.

6.1 As regards the issue whether the beriefit of threshold limit of exemption as per the

Notification No. 33/2012-ST dated 20.06.2012 is admissible to the appellant or not, I find that

the total value of service provided during the Financial Year 2014-15 was Rs.7,99,000/- as per

the Profit & Loss Account submitted by the appellant, which is relevant for the exemption under

Notification No. 33/20.12-ST dated 20.06.2012 for the FY 2015-16. I also find that the total

income received by the appellant was Rs. 10,66,600/- during the Financial Year 2015-16, as per

the Profit & Loss Account submitted by them. Hence, the appellant are eligible for benefit of

exemption upto the value of Rs. 10,00,000/- during the FY 2015-16 and they are liable to pay

Service Tax on remaining amount of Rs. 66,600/- for the FY 2015-16.

7. In view ofthe above, I hold that the appellant are liable to pay Service Tax amount ofRs.

9,657/- (@ 14.5%) on balance amount of Rs. 66,600/- for the FY 2015-16 under proviso to Sub

Section (1) of Section 73 of the Finance Act, 1994 along with interest under Section 75 of the

Finance Act, 1994. Further, the appellant also required to pay Penalty under Section 78 of the

Finance Act, l 994, which is required to be re-quantified in accordance with demand confirmed

under Section 73(1) of the Finance Act, l 994, i.e., Rs. 9,657/-. I also uphold the penalty of Rs.

I 0,000/- imposed upon the appellant for failure to taking registration under Section 77(1 )(a) of

the Finance Act, 1994.

-.

0

8. rftr aaf rrzf.Rt£zfl # fqzru3qlaah fasar?
The appeal filed by the appellant stands disposed of in above terms. J

looa
..a9Nae,

(Akhilesh Kumar) 003..
Commissioner (Appeals)

0

Attested

••Superintendent(Appeals),
CGST, Ahmedabad

6

Date: 29.03.2023



F.No. GAPPL/COM/STP/2797/2022-Appeal

By RPAD / SPEED POST
To,

Mis. Kailashba Manubhai Zala,

3029, Gebparu,

B/h Sanand Police Station,

Sanand, Ahmedabad -382110

The Assistant Commissioner,

COST, Division-III,

Ahmedabad North ·

r

Appellant

Respondent

Copy to:.

I) The Principal ChiefCommissioner, Central OST; Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division III, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)

--+a. ee
6) PA file
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