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R Arising out of Order-in-Original No. CGST- 06/D-Vl/O&A1228/EagIe/Al\I]/2021 22 feHTe:

31.03.2022, issued by Deputy/Assistant Commissioner, CGST, Division- VI, Ahmedabad-
North

3 Fder@mel d! F11T UG T Name & Address
1. Appellant

/s Eagie Global Logistics,
204, 2" floor, Shangrila Arcade,
Near Shyamal Cross Road, Ahmedabad-380015
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The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , 7" Floor, B D Patel House, Nr. Sardar Patel Statue, Naranpura,
Ahmedabad 380014
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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i A revision application lies to the Under Secretary, to the Govt. of India. Revision
Application Unit Ministry of Finance. Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street. New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case. governed by first proviso to sub-section (1) of Section-35 ibid .
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(it} In case of any loss of goods wh r,esuthea,ka@\s' occur in transit from a factory to ' a
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warehouse or to another factory or fr m’opemareh@use to another during the course of

processing of the goods in a warehouse/@r rp sto ~age\whé§her in a factory orin a warehouse
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In case of rebate of duty of excise on goods exported to any country or tefritory
outside India of on excisable material used in the manufacture of the goods
which are exported to_ any -country or territory outside India.
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In case of .goods exported outside Indla export to Nepal or Bhutan, wnthout
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appoinied
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-68 Challan evidencing payment of
prescrlbed fee as prescnbed under Section 35-EE of CEA, 1944, under Mgjor
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1.000/- where the amount
involved is more than Rupees One Lac:
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the.-west. regional bench of Customs. Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor,Bahumali Bhawan Asarwa.Girdhar Nagar. Ahmedabad : 380004
in case of appeals other than as mentioned in para 2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1.000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is sutuated
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In case of the order covers a number of order-in-Original, fee for each O.1.0.

should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As

the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of

Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as presonbed
under scheduled-| item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) A Yo, &Y Sl Yoo Ud FaaR adield e (Ree), @ ufy sndiel @
amel 3 ey HY (Demand) Td €S (Penalty) @1 10% G4 SHT o1 G § | §Teifs,
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Section 86 of the Finance Act. 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is @ mandatory condition for filing appeal before

CESTAT :Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Aci. 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
Tmcn qﬁ&wmﬁm%w&rwwa{wwmmﬁaﬁaﬁﬁmmmw
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In view of above, an appeal agam'stathls order\Bshall lie before the Tribunal on
payment of 10% of the duty demanded rwbere duty oF ci' ty and penalty are in dispute, or .
--penalty, where-penalty alone is in displs e \ B! f' 57 e
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Te F.No. GAPPL/COM/STP/1796/2022-Appeal

ORDER-IN-APPEAL

~ The present app.ez_il has beén,_ﬁled by.M7s; Eagle Global Logistics. 204. 2" Floor.
Shangrila Arcade, Near Shyamal Ctoss Road, Ahmedabad — 380015 (hereinafter referred to as
“the appellant”) agamst Order-ln-Oncmal No. GST-06/D- VI/QO&A/228/Eagle/AM/2021-22
dated 31.03.2022 (hereinafter referred to ‘as “the 1mpuoned order”) passed by the Assistant
Commissioner, Central GST, Division VI, Ahmedabad North (hereinafter referred to as “the

adjudicating authority™).

2. Bfiefly stated, the facts of the case are th.at the appellant were holding Service Tax
Registration No. ACMPP1714GST001. On scrutiny of the data received from the Central Board
of Direct Taxes (CBDT) for the Financial Year 2015-16. it was noticed that there is difference of
value of service arnoun‘uno to Rs. 1,03,18,428/- between the gross value of service provided in
the said data and the gross value of service shown in Service Tax return filed by the appellant for
the FY 2015-16. Accordingly, it appeared that the appellant had earned the said substantial
income by way of providing taxable services but not paid the applicable service tax thereon. The
appellant were called upon to submlt clarification for difference along with supportmo
documents, for the said period. However, the appellant had not responded to the letters issued by
the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-06/04-
708/0&A/Eagle/2020-21 dated 23.12.2020 demanding Service Tax amounting 1o Rs.
14.39.621/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the
Finance Act. 1994. The SCN also proposed recoverﬁ' Qf interest under Section 75 of'the Finance

Act. 1994 and imposition of penalties under Section 76. 77-& 78 of the Finance Act. 1994,

2.2 The Show Cause Notice was a.djudicéted ex-parte, vide the impugned order by tl
adjudicating authority wherem the demand of Service Tax amounting to Rs. 14,39.621/- was
confirmed under provision to Sub- Sectlon, (7) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance ‘Act, 1994 for the period from FY 2015-16. Further.
Penalty of Rs. 14,39,621/- was also imposed on the appellant under Section 78 of the Finance
Act. 1994 and Pernalty of Rs. 10,000/~ was imposed on the appellant under Sectién 77 of the
Finance Act. 1994. ' |

3. Being aggrieyed with the impugned order. the appellant have preferred the present appeal

on the following grounds:

o The appellant are holding service tax registration number ACMPP1714GST001 and
engaged in providing freight forwardil'{g services including warehousing, 'transpor'tation‘

clearance, and transportation.
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The Service Tax department has issued letter for requirement of certain information
pertaining to FY 2015-16 as on 19.10.2020. However, aé the Proprietor of appéllant' was
diagnosed with the COVID VIRUS during December 2020, -all staff of the office were
quarantined in December 2020 and the appellant were not able to submit the details
required by the department. Further. due to non-availability of the staff and post impact

of the COVID-19 second wave. the appellant could not appear in the personal hearing.

The appellant was regularly filing the income tax returns and TDS was also deducted on
his income for the aforesaid period and therefore by no stretch of imagination it can be

said that the appellant had not declared his income to the government authorities.

The investigation regarding the same matter for the same period i.e. FY 2015-16 was .
already conducted by Office of the Assistant Cornrriissioner, CGST, Division-VIII,
Ahmedabad-South. ¢

The investigation is firstly conducted by the Ahmedabad South department and the
appellant has submitted all the requir’ed documents and reply pertaining to the show cause
notice issued by them. Further, if the investigation is being conducted by the
Ahmedabad-South department then the same matter for the same period of the very same
appellant cannot be open or conducted by the .Ahmedabad—north department at the same

time.

With regards to the double investigation of the very same person, the appellant requested

to the Ahmedabad-North departmental official to close the matter vide letter submitted on

13-05-2022.

With regards to the on going investigation by the Ahmedabad-South department, on the
basis of submitted documents and attended personal hearing Order—in—Origiﬁal No.
23/WS08/AC/HKB/2022-23 dated 13-05-2022 was ‘issued ‘by the Assistant
Commissioner, CGST. Division-VIII. Ahmedabad-South. The appellant submitted copy

of the same along with appeal memorandum.

In the said OIO dated 13-05-2022, it is clearly mentioned in para 21 of the order that the
difference for the FY 2015-16 stands reconciled and the appellant are not required to pay

service tax in so far as the FY 2015-16 is concerned.

As the inquiry for this matter is already processed and concluded by the Ahmedabad-
South commissionerate vide Order-in-Original No. 23/WS08/AC/HKB/2022-23 dated
13-05-2022 issued by the Assistant Commissioner, CGST. Division-VIII, Ahmedabad-

South. the requested to pass a favorable order for the period of FY 2015-16 in the present

3 case.
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X The appellant submits that for th; 1easons set out hereinabove the entue demand itself is
not Justlﬁable as. on the 1prat 1ncome shown in Form 26AS flat 15% tax has been
calculated but the same is not proper. Hence, the lmposmon of total penalty cannot be

sustained.

o  Without prejudice to the aforesaid, penalty wider proviso to Section 78(1) of the Finance
Act, 1994 read with Rule 15(3) cannot be imposed, as there was no suppression or willful
misstatement on part of the appellant with regards to non-payment of service tax as

mentioned hereinabove.

o On the basis.of above grounds. the appellants requested that the impugned order
confirming demand of service tax, interest thereon and imposing penalties be quashed

and set aside.

4. ‘Personal hearing in the case was held on 29.03.2023. Ms. Deepika. Lodha. C\/IA
appeared on behalf of the appellant for personal hearing. She reiterated submission made in

appeal memorandum.

5. | have carefully gone through the facts of the case, grounds of appeal, submxssxom made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudlcatmo authority, conﬁrmmo
the demand against the appellant along with interest and penalty. in the facts and circumstance of

the case is legal and proper or otherwise. The demand pertains to the period FY 2015-16.

6. It is observed that the main contention of the‘appellant is thét the investigation regarding
the same matter for the same period ie. FY 2015-16 was a'lready conducted by Office of the
Assistant Commissioner, CGST, Di_vision—VIII, Ahmedabad-South and Order-in-Original No.
23/WS08/ AC/HKB/2022-23 dated $3-05-2022 was passed by the Assistant Commissioner.
CGST, TAR Section, Ahmedabad-South in the matter. wherein it is clearly mentioned in para 21
of the order that the difference for the FY 2015-16 stands reconciled and the appellant are not

required to pay service tax in so far as the FY 2015-16 is concerned.

6.1 1 also find that the appellant had vide their letter dated 22.01.2021. which was received
by the office of the adjudicating authority on 03.02.2021. filed reply to the present show cause
notice. The appellant also v.ide letter dated 13. 04.2022 informed the office of the adjudicating
authority the facts that the 1nvest10at10n regarding the same matter for the same period is already
conducted by the Assistant Commlsswnel CGST. Division-VIIL Ahmedabad- Soutl’l ‘However.
the impugned order was passed by the ad}udmatmo authority ex-parte. without taking the same

9 _r\ecords in clear violation of pr1nc1ples of natural justice.
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6.2 I find that the:present Show Cause Notice No. CGST-06/04-708/0&A/Eagle/2020-21
dated 23.12.2020 demanding Service Tax amounting to Rs. 14,39,621/- for the period FY 2015-
16 was issued to the appellant and two days earlier i.e. on 21.12.2020 another Show Cause
Notice No. CGST/WS0803/0&A/TPD(15-16)/ACMPP1714G/2020-21 issued by another
authority i.e. the Assistant Commissioner, CGST, Division-VIII, Ahmedabad-South for
demanding service tax amounting to Rs. 28,02,951/- along with interest and penalties for the FY
2015-16 and FY 2016-17. I also find that the said SCN dated 21.12.2020 has already been
adjudicated by the Assistant Commissioner. CGST, HQ, Ahmedabad-South vide Order-in-
Qriginal No. 23/WS08/ AC/HKB/2022-23 dated 13-05-2022. wherein it is clearly mentioned in
para 21 of the order that the différence for the FY 2015-16 stands reconciled and the appellant
are not required to pay service tax in so far as the FY 2015-16 is conce;‘ned. The rele;vant portion

of the same is reads as under:

2], In view of the above, I find that the figures / difference for the year 2015-1 6
stands reconciled and the said Noticee are not required to pay service tax in so far as the

FY 2013-16 is concerned.”™

6.3 In view of the above. in my considered view the second Show Cause Notice i.e. present
Show Cause Notice dated 23.12.2020 issued to the appellant is legally not sustainable and also
\whcn the matter of demanding service tax on the income received by the appellant during the FY
2015-16 has already got finality vide aforesaid OIO dated 13.05.2022, the impugned order is also

required to be set aside.

7. Accordingly. I set aside the impugned order and allow the appeal filed by the appellant.

8. >rfrer FAT ETT 25 7 TS ordie T e SULh adis o R Smar g |

The appeal filed by the appellant stands disposed of in above terms:

— 1 oere b v
(Akhllesh%mar) 4
Commissioner (Appeals)

Auested Date : 30.03.2023

(R. C. Maniyar)
Superintendent(Appeals).
CGST. Ahmedabad
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Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North
4) The Assistant Commissioner (HQ System). CGST., Ahmedabad North
| (for uploading the OIA) @
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