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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/A'bad North/Div-VII/ST/DC/40/2021-22
~: 24.08.2021, issued by Deputy Commissioner,Division-VII, CGST, Ahmedabad-
North

. ti' 31cflcicbc'1\ cn7" ~ ~ YITT Name & Address

1. Appellant

· Mis Abhishek Associates,
8, Parulnagar Shopping centre,
Bhuyangdev Cross Road, Ghatlodiya,
Ahmedabad-380061
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2. Respondent
The Deputy Commissioner, CGST,Division-VII, Ahmedabad North, 4" floor,
Shajanand Arcade, Near Helmet Circle, Memnagar?Ahmedabad - 380052

al{ a4fa zu 3r9ta smr a sriahs 3rm#a 4a & at as s 3ma ufa zqenferf
ft sag Tg qr 3f@rt t 3r4la u gaterw3a wgd raar &l

. Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

std wt qr g=lemur. am4a
Revision application to Government of India :

(ii) ~ 1=ffcYf ctr mfrrah ii ca #t at aar fa#tar u 3rr argr1 i
a fa4 uerrr a qrrrr i mar ua <« mf i, u fan#t suer1w z usr i are
cffi fcR:rr cbl_-!i!§tlr\ ii a faRt rusn st mn a6t ,fas hra g& st I ., c:

) In case of any loss of goods where the loss occur in transit from a factory to .a
arehouse or to another factory or from one warehouse to another during the course of
ocessing of the goods in a warehouse or in storage ·.vhether in a factory or in a warehouse.

t.

(«) 4tu ala zyca arf@z1, 1994 c#l" err7 3a Ra aqag ng +ii # GfR i qtai
m cITT \JLf-m cfi ~\?.Ff. 4xrgcb cfi 3TC1<@ gntrur 3m4at 3r#ht fra, Td GI, fcrffi
iatu, Isa fart, a)ft if5ra, flu la ra, ire mf, + feet : 1.10001 cITT c#l" ~
afeg I(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Applicatioh Unit Ministry of Finance, Department of Revenue, 4

1h
Floor, Jeevan Deep Building,

Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1'944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 \bid:



(A)

(8)

(c)

(1)

2

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

zrfe zycan arq7al fag f@ata are (urea ur qzr i) frmm fcf,-m 1flfT -.=r@" _ "ITT I

In case of goods exported outside India.. export to Nepal or Bhutan, without
payment of duty.

3if saga #lqr zca # 'ljT@R a frg uit sq@h Ree mu al nu{&st ha arr uit za
art gi fru gfa 3gr, sf=a # 8RT tTrmf cIT x-r=n:f u zr arz # fa rf@fr ·(i .2) 1998

tTNf 109 rt fga fag '·rg st I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. _........,...,. ·

3tu snraa zyca (3rat) Ruma#1, zoo1 # Pm s a aiafa Ra~fe Tua in gs i at
,fail ii, )fa mar # uf mer )fa fairs #h ma # #ta per-or?gr vi 3rft mgr #t
at-at uRzii# arr 5fr 3maa fut urn Rei Ur# rr arr z. pl gargfhf # 3iifa err
35-~ if ~~ TJ5i cfi :r@R cfi ~ cfi Wl!:f 2tr-s arr 6t 4Ra sf zlft a1fegy

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Apcount.

0

(2) RRau 3raga # arer ii icra za ya ala qt z 5ma a "ITT cTI ~ 200/- ~ :r@R
gt ug ail gi ica zm v ala usnar st it 1ooo/- 6t #) 41al #6t ugy

The revision application shall be accom·panied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tar zyca, 4la 3Irr zyea vi hara r9lat1 nrnf@row fa 3r4ta.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€ta surd zca 3rf@fa, 1944 cBl tTNf 35-~/35-~ cfi 3RJT@:-

Under Section 35B/ 35E of CEA, 1944 anappeal lies to :-

() saffra ab 2 (1) iaag agar # 3raratt r8ha, 3flat # mm ii v4tr zyeo,
b sar&a zg va hara srd«fr znfeo"(Pree) # ufm iharr 4fear,
315l-lctl~lct }t 2ndl=frffi, isl§J..Jlci1 'J-fcFf ,J-RRcfl ,frR't1-<'il~l-<,d-Jt?J..JQlisllQ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhawan,Asar:wa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned ii]_ para-2(i) (a) above.
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I .

The ·appeal to the Appellate Tribunal·shall be filed in quadruplicate in. form EA-3
as prescribed under Rule.6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of '
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 l,.ac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate

. . public:sector bank of the place where the bench of any nominate public sector
. ..- bank of the place where the bench of the Tribunal is situated.

(3) zrf .gr 3r2 i a{ pa or?ii cpT~- ah & at r@a ea sitarfg #) ml 'TJdR.
qj#a it a flu Ga alR; gr sq @ha gy sf fh fcrrorr TRfi rf aa cfi -~
qenferf ar@8tr =znzn@raw at va 3fl zutrwar at va 3ma fhu urar &t

0

..-

0

In case of the order covers a number of order-in-Original, fee for _each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact 'that the one
appeal to the Appellant Tribunal or the. one application to the Central Govt. As

· the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each .

. (4) 1r11al zyca 3rf@en~m 1970 zJ igitf@era c!ft~-1 at aiafa feifRa f45 31a Ur
3rl IT 3r?gr zqenfe,fa fvfzr mmffi cfi 3mat a ,@ta #t ya 4R u 56.so ht
cfJT urarcu zyca fa am @tt aiRe
One copy of application or 0.1.0. as the case may be, and the.-order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court·fee Act, 1975 as amended .

. (5) z ail vi#fer mai at fiata ara fuii al ail #fl ezn anaff fu mar ?& uit
Rt zyca, 4tu saraa gr«an vi hara 3r4l#tu mznf@raw (rafff@er) frl<:r:r, 1982 ~
~ t I .

Attention in invited to the rules covering these and other related matter .
contended in the.Customs, Excise & Service Tax Appellate Tribunal,(Procedure)
Rules, 1982.

(7) v#tr gr«n, ha sq zyca vi tars 3r4l4tu +mnf@raw (Rrec), a uf sr@al #
lW@' ~ cf5cl&f lW1 (Demand)~ ~ (Penalty) cpT 1o% qas an etfaf ? ire«if#,
3ff@rsa qasa ±oalsuu & I(section 35 F of the Central Excise Act, 1944, Section 83 &

Section 86 of the Finance Act, 1994)

~~~'3fR~<ITT"W '3@1'@,~m-rIT "~ cf>l"J:lilT"(Duty Demanded) -

(i) (section)sisp#aafeufRaft;
(ii) farnaaha3feea7fr;
(ii) 2#a2Reefuii2f 6baa2azfI.

> uqsaraifa srfler' "itwa -g_cf.uim~~"it, 3rfta atRaaaka f@g qaas
f0urn@. ·

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited;
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing a'ppeal before
CESTAT. (Sectior.i 35 c· (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central'Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous ..Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rul_es.

z an2rtuf an4laufraur kbrr rsres srrar yea ur aus Ratfaa tat f@ Tgy
,%27/e, 1o<marwsit sos tsarawe faafa staa avsk 10mrrawclarras&I
-s 9 %; f"{ %? sens above, an appeal against this order shall lie before the Tribunal on
a A.sent of 10% of the duty demanded where duty or duty and pen~lty are m dispute, or».. ·°0.,,~J:enalty, where penalty alone is in dispute." .
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F.No.GAPPL/COM/STP/2259/2021

ORDER IN APPEAL
~

M/s. Abhishek Associates, 8, Parulnagar Shopping Centre, Bhuyangdev Cross
Road, Sola Road, Ghatlodiya, Ahmedabad-3800061 (hereinafter referred to as 'the
appellant') have filed the instant appeal against the OIO No. CGST/ A'bad North/Div
VII/ST/DC/40/2021-22 dated 24.08.202,1 (in short 'impugned ordel) passed by the
Deputy Commissioner, Central GST, Division-VII, Ahmedabad North (hereinafter referred
to as 'the adjudicating authority).

2. The facts of the case, in brief, are that based on the· pre-audit observation made,
while clearing a refund application filed by the appellant, it was noticed that the
appellant had stopped charging service tax with effect from 01.03.2016, claiming the
service to be exempted service therefore, direction was issued to recover the same. On
verification of the ST-3 return filed by the appellant, it appeared that the appellant had
provided 'Works Contract Service' to Air Port Authority of India ('AAI' in brief) by carrying
out Electric Work related activities. It was also noticed that the service rendered by the
appellant was in the nature of 'Maintenance or Repair service', which they wrongly
classified as 'Original Works' to claim exemption-under Notification No.25/2012-ST dated
20.06.2012. They charged service tax on 50% of the abated value i.e. on 70% of the total
amount charged for works contract. It appeared that the activity carried out by the
appellant does not fall under 'Original Work', hence, the exemption available under

· Notification No.09/2016-ST dated 01.03.2016 is not available to them. Information was
therefore sought by the appellant. As per the details provided vide letter dated
13.10.2018, service tax liability of Rs.35,83,047/- for the period March,2016 to June,2017
and short payment of service tax amounting to Rs.2,05,195/- for the period April, 2016 to
Sept,2016, was noticed.

2.1 A Show Cause Notice (SCN) No. Div-VII/North/Dem-07/Abhishek Ass/18-19 dated
22.10.2018 was, therefore, issued proposing recovery of service tax demand to the tune
of Rs.37,88,242/- alongwith interest under Section 73(1) 8 75 respectively and penalty
under Section 78 of the Finance Act, 1994. ·

0

2.2 The said SCN was adjudicated vide the impugned order, confirming the demand
alongwith interest and penalty.

3. Being aggrieved by the impugned order, the appellant has preferred the present 0
appeal contesting the demand, primarily on following grounds:

4

► The exemption in respect of works contract income from AAI, Bhopal Airport has
been claimed under Sr.No.14 of Notification No.12/2012-ST and as the agreement
has been entered prior to 01.03.2015, and renewed every year as rate contract,
exemption under Sr.No.14A of Notification No.09/2016-ST dated 01.03.2016, is
also admissible. They relied on decision reported at 2021(44) GSTL 95 (Tri-Bang),
CESTAT Bangalore in the case of GMR Projects Pvt. Ltd.

► Regarding the sub-contract receipt from M/s. M.V. Omni India Project Ltd., the
service was provided to the Principal and is exempt in terms of Sr.No.29 (h) of
Notification No.12/2012-ST dated 20.6.2012.► The works contract service provided to ESI Mumbai Hospital and ESI Ahredabad
Hospital was to a clinical establishment hence covered under exemption provided
under Sr.No.12 (c) of Notification No.12/2012-ST. As the contract has been
entered prior to 01.03.2015, exemption under Sr.No.14A of Notification

~ No.09/2016-ST dated 01.03.2016, is also admissible. They placed reliance on32., G.P.ceramic= Pvt. Ltd-20092) sc 9o.
ss% 's4 .
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0

0

> Demand based on IT return data is not sustainable as the factual details regarding
the exempted services. provided were not«taken into account. They relied on the
decisions reported at 2010(20) STR 789 (Tri-Mum), 2013 (31) STR 673 (Tri-Mum)
2010(19) STR 242 (Tri-Ahm).► They claim that another SCN dated 13.04.2021, covering same period has been
issued to them by A.C., CGST Audit, Circle -VII, wherein the service tax demand is
of.Rs.19,46,380/-. They therefore requested to reduce the present demand to this
amount in the interest ofjustice.► Demand is time barred as suppression cannot be invoked because IT return and
ST-3 returns were filed on time . .Moreover they were under the bonafide belief
that the activities are exempted. .They relied on Steel Cast Ltd-2011 (21) STR 500
(Guj).► As the issue involves interpretation of statutory provisions of statute or exemption
notification. Unless malafide intention is proved suppression c_arinot be invoked
and penalty is also not impossible. They placed reliance on Bharat Wagon-(146)
ELT 118 (Tri-Kolkata), 2001(135) ELT 873 (Tri-Kolkata), 2001(129) ELT 458 (Tri-Del).

4. Personal hearing in the matter was held on 26.09.2022. Shri Vipul Khandhar,
Chartered Accountant, appeared on behalf of the appellant. He re-iterated the
submissions made in· the appeal memorandum. He further stated that for the same
period another SCN No.09/2021-22 dated 13.04.2021 has been issued, by A.C., CGST
Audit, Circle -VII which was adjudicated vide OIO dated 11.02.2022.

5. I have carefully gone through the facts and circumstances of the case, the
impugned order passed by the adjudicating authority, submissions 'made in the appeal
memorandum as well as the submissions·made·at the time of personal hearing. The issue
to be decided under the present appeal is whether the activities carried out by the
appellant should be considered taxable.under 'Original Work' or under 'Maintenance &
Repair service' and consequently whether the impugned order, confirming demand
against the appellant and imposing penalty, is legal and proper or otherwise? The period
involved in the dispute is E.Y. 2016-17 to F.Y. 2017-18 (upto June, 2017).

5.1 It is observed that clause (55) of Section 65B of the Finance Act, 1994, defines
'Works Contract' as a contract whereintransfer of property in goods involved in the
execution of such contract is leviable to tax as sale of goods and such contract is for the
purpose of carrying out construction, erection, commissioning, installation, completion,
fitting out, repair, maintenance, renovation, alteration of any moveable, or immovable
property or for carrying out any other similar activity or a part thereof, in relation to such
property. The present demand was issued based on the pre-audit observation made
while clearing the refund application filed by the appellant. The appellant were. carrying
out electric work on which they were paying tax at applicable rate on 50% of the abated
value i.e. on 70% of the total amount charged for works contract. But from 01.03.2016

. onwards, they stopped charging service tax, claiming the service as. 'original work', hence
exempted vide Notification N0.O9/2016-ST.

5.2 To examine whether the service tax liability discharged by the appellant is correct
or otherwise, I will refer Rule 2A of the Service Tax (Determination of Value) Rules, 2006,
relevant text is reproduced below:

"2A. Determination of value of service portion in the execution of a works
contract.
Subject to the provisions of section 67, the value of service portion in the execution
of a works contract , referred to in clause (h) of section 66E of the Act, shall be
determined in the following manner, namely:-

5
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(ii) Where the value has not been determined under clause (i), the person liable to
pay tax on the service portion involved in the execution of the works contract shall
determine-the service taxpayable in the following manner, namely;

(A} in case of works contracts entered into for execution of original works,
service tax shall be payable on forty per cent of the total amount charged for
the works contract; ..

(BJ in case of works contract entered into for maintenance or repair or
reconditioning or restoration or servicing of any goods, service tax shall be
payable on seventypercent ofthe total amount charged for the works contract·

(C) in case of other works contracts, not covered under sub-clauses (A) and (BJ,
including maintenance, repair, completion and finishing services such as glazing,
plastering, floor and wall tiling, installation of electrical fittings of an immovable

· property, service tax shall be payable on sixty per cent of the total amount charged
for the works contract"

In terms of Explanation-1 (a) to Rule 2A of the Service Tax (Determination of Value) Rules,
2006, 'Original Work' is defined as;

(a) "original works"means-

(i) all new constructions,·
(ii) all types ofadditions and alterations to abandoned or damaged structures on

Land that are required to make them workable;
(iii) erection, commissioning or installation ofplant machinery or equipment or
structures, whetherpre-fabricated or otherwise;

5.2.1 So, in terms of above Rule 2A (ii) of Service Tax (Determination of Value) Rules,
2006, where the works contract is entered irto for execution of original works, service tax
shall be payable on 40% of the total amount of charged and where works contract
entered is for repair and maintenance, the service tax shall be payable on 70% of the
total amount charged for the works contract. I find that the appellant were carrying out
electric work and were discharging service tax liability on 70% of the abated value in
terms of Rule 2A(ii)(B) of Service Tax (Determination of Value ) Rules, 2006, which clearly
establish that they themselves were classifying their service under 'Repair &
Maintenance' service. Therefore, subsequent non-payment of tax by classifying the said
service under 'original work' is not tenable. Moreover, I find that the appellant has failed
to produce any contracts either before the adjudicating authority or before me to
corroborate the claim that the nature of service provided by them is covered under
'original work' and not under 'Repair & Maintenance' service.

5.3 They, by' classifying their activities under 'Original Works' have also availed
exemption provided under Sr.No.12 (c) of Notification No.12/2012-ST and under
Sr.No.14A of Notification No.09/2016-ST dated 01.03.2016, on the grounds that the
contracts were entered prior to 01.03.2015. Relevant text of Notification is reproduced
below:

· (Notification No. 25/20.12-S.T.. dated20-6-20127

l,$1,Services by way of construction, erection, commissioning, or installation of
oignal workspertaining to,

$, $.

%g r
g
(I!

$ ·i

0

0
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a

0

0

(a) an airport, port or railways, inclu.t:fing monorail ormetro;
(b) a single residential unit otherwise than as a part ofa residential complex;
(c) low-cost houses up to a carpet area of 60 square metres per house in a housing
pro;ect approved by competent authority empowered under the 'Scheme of
Affordable Housing in Partnership' framed by the Ministry ofHousing and Urban
PovertyAlleviation, Government ofIndia;
(d) post-harvest storage infrastructure for agriculturalproduce including a cold.
storages for such purposes; or
(e) mechanised foodgrain handling system, machinery or equipment for units
processing agriculturalproduce as food stuffexcluding alcoholic beverages,·

[Notification No. 9/2016-S.T., dated 1-3-2016]

(iii) after entry 14, with effect from the 1st March, 2016, the following entry
shall be inserted, namely 

"14A. Services by way of construction, erection, commissioning, or installation
of original works pertaining to an airport or port provided under a contract
which had been entered into prior to 1st March, 2015 and on which appropriate
stamp duty, where applicable, had been paidprior to such date :. ,

provided that Ministry ofCivilAviation or the Ministry ofShipping in the Government
ofIndia, as the case may be, certifies that the contract had been entered into before
the 1st March, 2015:

provided further that nothing contained in this entry shall apply on or after the 1st
April, 2020:;

5.3.1 Thus, on plain reading of above notifications, it is obvious that only 'original work'
pertaining to an airport is granted exemption. Since the electric work carried out by the
appellant, though pertaining to Airport, does not qualify to be classified as original work,
the benefit of said notifications cannot be granted to them as the claimant has not
produced concrete documentary evidence to establish their claim of exemption. The
burden to prove the admissibility of exemption lies with the appellant and in absence of
any material brought on record as to how the service rendered is covered within the
scope of original work, I find, the denial of exemption by the adjudicating authority is
justified. It is observed that Hon'ble Apex Court in Novopan India Ltd, Hyderabad v.
Collector ofCentral Excise and Customs, Hyderabad - 1994 {73) E.L.T. 769 {S.C.), at
para 18 held that;

"18........·.A person invoking an exception or an exemption provision to relieve
him of the tax liability must establish clearly that he is covered by the said
provision. In case of doubt or ambiguity, benefit of it must go to the State. This is
for the reason explained in Mangalore Chemicals and other decisions, viz., each
such .exception/exemption increases the tax burden on other members of the
community correspondingly. Once, of course, the provision is found applicable to
him, full effect must be given to it As observed by a Constitµtion Bench of this
Court in Hansraj Gordhandas • HH. Dave [1978 2) EL.T. d 350) (SC) = 1969 (2)
s.CR. 253) that such a Notification has to be interpreted in the light of the words
employed by it and not on any other basis. This was so held in the context of the
principle that in a taxing statute, there is no room for any intendment, that regard
must be had to the clear meaning of the words and that the matter should be ,

7
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governed wholly by the language of the notification, ie, by the plain terms of the
exemption."

5.4 The appellant have also claimed that some of the works contract services were
provided to ESI, Mumbai & Ahmedabad, which are clinical establishment, hence
exempted in terms of Sr.No.29(h) of Notification No.12/2012-ST. I find that the entire
demand has been raised on the works contract service provided to AAI, as there is no
mention of ESI, Mumbai or Ahmedabad, therefore, the argument that some of the service --·
was rendered to the aforesaid clinical establishment seems to be extraneous. Moreover,
this contention was not raised before the adjudicating authority hence in the absence of
any documentary evidence, such contention is not legally sustainable. Their contention
that the demand has been raised based on IT returns also appears to be irrelevant as the
entire demand was quantified based on the information submitted by the appellant vide
their letter dated 13.10.2018, I, therefore, do not find any reason to interfere in the
findings of the adjudicating authority. The case laws relied by the appellant in support of
the above contention are also not examined, being not relevant to the facts of the case.

5.5 Furthermore, I also do not find any merit in the argument that the demand of the
present SCN should be reduced to the amount of the subsequent SCN issued, covering
similar ground and same period. It is observed that the second SCN was issued on
13.04.2021 involving amount of Rs.19,46,380/-whereas the present SCN was issued on
22.10.2018 i.e prior to second SCN, hence. the demand proposed in the present SCN 0
does not gets vitiated as the demand raised in he subsequent SCN has no relevance to
the present issue. Accordingly, the contention raised by the appellant is without any
base and merits and hence legally unsustainable.

5.6 Also the argument of demand being time barred is not maintainable. In the ST-3
return, the assessee is required to disclose the total value of service which includes the
exemption/abated value of services and also the exempted/abated value of services
before computing the service tax. The demand in the instant case was raised based on
the pre-audit objection and from the data provided by the appellant. Though the
appellant was discharging tax liability on 70% of the abated value under Maintenance 8
Repair Service, but by wrongly classifying the said service under 'original work', they took
inadmissible exemption which came to the notice of the department only during pre
audit As the onus to disclose full and co;-rect information about the value of taxable. ,

services lies with the service provider and the assessee pays the tax on self assessment 0
basis and files the ST-3 returns, which is a report of transactio.ns and a basic document,
hence they are duty bound to disclose all and correct information in the ST-3 returns.
Non disclosure of full and correct information in returns would amount to suppression of
facts. Non-payment of tax, by classifying the service under wrong head and thereby
claiming ineligible exemption, clearly establishes the conscious and deliberate intention
to evade the payment of service tax. I, therefore, find that all these ingredients are
sufficient to invoke the extended period of limitation provided under proviso to Section
73(1) of the F.A, 1994 .

t

6. I find that the penalty imposed on the appellant under Section 78 of the Finance
Act, 1994, is also justifiable· as it provides for penalty for suppressing the value of taxable
services. The crucial words in Section 78(1) of the Finance Act, 1994, are 'by reason of
fraud or collusion' or 'willful misstatement' or 'suppression of facts' should be read in
conjunction with 'the intent to evade payment of service tax'. Hon'ble Supreme Court in
case of Union ofIndia v/s Dharamendra Textile Processors reported in [2008 (231) E.L.T. 3
(S.C.)], considered such provision and came to the conclusion that the section provides
for a mandatory penalty and leaves no scope of discretion for imposing lesser penalty.

6~~!1Ji;:'suppression of taxable value, non-payment and short payment of tax, clearly show
$° «+o, "%he
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that they. were aware of their tax liability but chose not to discharge it correctly instead
tried to mislead the department by. wrongly classifying the repair and maintenance
service under 'original works' to avail inadmissible exemption, whi.ch undoubtedly bring
out the willful mis-statement and fraud with an intent to evade payment of service tax. If
any of the ingredients of proviso to Section 73(1) of the Finance Act, 1994 are established
the person liable to pay duty would also be liable to pay a penalty equal to the tax so
determined.

7. When the demand sustains there is no escape from interest, hence, the same is
therefore also recoverable under Section 75 of the F.A., 1994. Appellant, by failing to pay
service tax on the taxable service, are liable to pay the tax alongwith applicable rate of
interest.

8. In view of the above discussions and findings, I disallow the exemption claimed by
the appellant and uphold the service tax demand of Rs.37,88,242/- alongwith interest
and penalty imposed under Section 78(1) in the impugned order. Accordingly, the appeal
filed by the appellant is rejected.
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The appeal filed by the appellant~ands disposed off in abov.e terms. ,.~A..
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(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,
M/s. Abhishek Associates,
8, Parulnagar Shopping Centre,
Bhuyangdev Cross Road,
Sola Road, Ghatlodiya,
Ahmedabad-3800061

The Deputy Commissioner
CGST, Division-VII,
Ahmedabad North,
Ahmedabad

Appellant

Respondent

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)
L4Guard File. ·s. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OIA on

the website.
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