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1. Appellant

The Assistant Commissioner,
Division-Ill, Ahmed~bad North,
2nd Floor, Gokuldham Arcade,
Sarkhej-Sanand Road, Ahmedabad-38221 0

2. Respondent
Mis.Tata Motors Ltd.
Survey No. 1, Village North Kothpura,
Taluka-Sanand, Ahmedabad-382170

al an,fr sq r9la an?gr arias orra aar & alas mg a uR zqnferf
f sag ·g tr 3if@rnrl at r8ta zur gr)errma wgamar &l ·

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

la war qr galavr am
Revision application to Government of India :

.. , ?:ffq l=flcYr cBt enf # ma era Rt er arsar fa#t qur1I ZIT 3"Rf cJJl'<!"-511~ if
fa4t agnrr aw rusrmma ua s mf i, zu fan#t qusrtr n rust i ar&
fcl:)m cblX"-511~ ~ <TT fclmr aosriR ?i al ma # ufu ar g{ l

In case of any loss of goods where the loss occur in transit from a factory to a
rehouse or to another factory or from one warehouse to another during the course of
cessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(4 aha snaa zyc 3rf@#Ru, 1994 t rr 3r+a ft ag rg mac#i a tar
tTffi cB1" '3Lf-tfffi # qer aqa a aiafa gr@err 3mat 3ref #Rra, TTd '1.i'<!cJJIX, fcrffi
iau, Isa famr, #hf #if, ta hua, iaa If, { fact : +10001 at at ur#
aRg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision

. ,:.,. , Application Unit Ministry of Finance, Department of Revenue, 4
1h

Floor, Jeevan Deep Building,
. Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of ~ection-35 ibid: ·



(A)

2

ana a az fa#t g zu Jeer Raffa ml q z ma # faffu i suitr gca aa 'me T
suraa zca fade a ma \i'IT arr zag fat l, zu ro-T if fr!llTRld t 1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods_,,
which are.exported to any country or territory outside India.

~? cJ5T 'l_fTclR fa5g f@qra a (iu uqr qi) frrmcr fclxrr -rmT l=fTcY[ 51 I

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ··

3ifala #lal zrean # 'l_fTclR # fg sit sq@h if {2 sit ha re it sa
tr vi fu 4arfa ngara, 3rft a r uRa at ur u qr arefar 3rf@Pm (i.2) 1998

'efRT 109 &RT~ _fc!TT! 1llZ 51 I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(«) #kl snaa zca (r4ta) Ruma8, 2oo1 # Rm 9 a 3iaf faff{e uua in gg-s i t
4fit , hf am uf 3mer )fa f2#aat ma afu-mar vi ar4ta s?gr.#l
at-at 4fzji er Ufr a4aa Rhzur urr afg1 sr rel gar z. ml 4rfhf sir«fa r
35-~ if~ it1" cB" 'l_fTclR cB" ~ ~ "ffit!f t'r3TT'<-6 'cfrcqr;:f a6# #41 el#t afeg 1

The above application shall be made in duplicate in Form No. EA-8 as spedfied
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major·
Head of Account. ·

(2) ff@era 3maa mer uei viaa a arr sq?) a Ga m gt at v1 20o/- #a 4Tar
cBl" unrg 3it ui icva van ya ra rnr st m 1 ooo/- cBl" 1:BTT=r 'l_fTclR cBl" \JJW I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees Ona Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tr gen, #4trur zyca gi tara arft#ta mznf@ran If r@c
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€tu snra ca 3rf@,fI, 1944 cBl" 'efRT 35-m/35-~ cB" 3fd<@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) i.jcfdfc;tffstct qRmc; 2 (1) cf) i sag 3rut 3rara at 3r4ta, 3flt # mmv#tr zyeq,
€1 sari zyc vi ara r@la =nznf@raw (fre) # ufa far ff8at,
smraraa # 2,Tei, agm1f] 44d ,34qT ,ffitFHIJ I"<, '3-!Ql--lCtlis!ICt -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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(3)

---3---

The appeal to the Appellate Tribunal shall pe filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which- at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of-duty/ penalty/ demand
/ refuhd is ·upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

zrf? gr 3mar i a{ pa am2ii mt arr ?ht ? it u@la a sir fr;#t {Tar
'341® ct<r x1 fclrrTr urt aifg <a azr a sh z ft f} frat rel cpflf x1 m * ~
qenferfa or@l{tr zn@raw ht va 3fl zma war qt ya 3ma fut uar &1

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

0

I,Irr zyca 3terr 1g7o zren vigil@r d1 rgqfr--1 a sifa fefRa fhgr al
3rr<a Ur c 3m?gr qnfeta fufr mTf@rat # am2g i a r@a #l va sf tR xri.6.50 t)x{

cpl rlJllllcrfll -~ fecR "crf<TT iAT~ I

One copy of application or 0.1.6. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6·.so paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) z 3l viar mi at firw a a mij, 6t ah ft ear 3naff fan unar & vi
xfii:rT ~. ~ '3i:ll Ia zyca gi hara anal#tr =mrnf@raw (ar4ff@qf@n) -00, 1982 #
Rea t
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ·

(7) «Rtt zycn , ha saraa zyca ga hara r4l4hr =nnf@raw (Rrez), ff ar@tat
~ # CP(fo[f -i:rrT (Demand) 10f ~ (Penalty) cpl 10% 1l'fs am /faf ?1reiif@,
sf@ya»a qa uim 10~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 &

Section 86 of the Finance Ad, 1994)

a4ju3alayea sit latasa siata, sf@regt "afarati(Duty Demanded)-
(i) '(Section)~ uDWoQ(f Ff~ -ur-tr;
(ii) fennaahae#Rz alufr;
(iii) ha2Ree fail±fu6bazaar ifI.

> ugasa viRa arfha uzk qa srar6lgar i, srfta atfaaalbRgqsrfa
fur«art.

(4)

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that ttie pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-depoait is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) ·
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
. (ii) amount of erroneous Cenvat Credit taken;

. • -a~l1i! i'i~,, . (iii) amount payable under Rule 6 of the Cenvat Credit Rules.%%""?±e, sn2r ksf srfla nfravrkassi zrers rrar zrearqravs Raarf@a sh al artfT lee° $js ° s 0marrcit srer kaeaaw f@a1fa st aaavs? 104raru alswaft&I
/t;o ··;if' ..,~ 'J, . ,_,.. ,

\!..,, ~'A,JJ In view cit above, an appeal against this order shall lie before the Tribunal on
".,.o ,. :o~'I>,.., · yment of 10% of the duty demanded where duty or duty and penalty are m dispute, or
__._ penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

... -....~ .. -.

This appeal has been filed by the Assistant Commissioner, CGST & Central Excise,
Div-III, Ahmedabad North (hereinafter referred to as the 'department') in terms of the
Review Order No.16/2021-22 dated 04.10.2021, passed by the Commissioner, CGST,
Ahmedabad North in terms of Section 35E(2) read with Section 84(1) of the Finance Act,
1994 against the OIO No.AR-IV/TML/Supdt/SSM/01-02/2021-22 dated 23.06.2021 (in
short 'impugned ordert) passed by the Superintendent, Central GST, & Central Excise, AR
IV, Division-III, Ahmedabad North (in short 'the. adjudicating authority'), in the case· of
M/s. Tata Motors Ltd (TML) and M/s. Tata Motors Ltd. (PCBU Spare Part Division), Survey
No.01, Village: North· Kothpura, Sanand, Ahmedabad-382170 (hereinafter collectively ·
referred as 'the respondents').

2. The respondents are engaged in manufacture of excisable goods viz. motor
vehicles, parts of motor vehicles and are also providing various taxable services. The Pune
unit of M/s.TMLwas registered with the department as Input Service Distributor as well as
service provider (herein after referred to as 'ISD Unit"). The ISO unit distributed the service ,,~.
tax credit to their manufacturing / spare parts division units and to the service providers.

2.1 During the course of audit, conducted by the LTU Audit, Mumbai Commissionerate,
on verification of records of the ISO Unit, it was observed that various Financial Companies .
(M/s. Tata Motors Finance Ltd., M/s. L&T Finance Ltd. & M/s. Mahindra & Mahindra
Financial Ltd etc) had issued invoices to the ISD unit to recover "Finance
Incentives/Commission". The ISD unit later distributed the credit of service tax paid to
these financial companies, to their manufacturing/ spare parts division units as wen as to
the service providers.

2.2 The ISO unit· vide their letter dated 02.06.2016, informed LTU Audit, Mumbai
Commissionerate that the financial incentives/commission paid to various financers are
towards financing/sales promotion of their manufacturing products and that services
availed are in relation to "Financing" or "Sales Promotion" defined as input service defined
under Rule 2(1) of the CCR, 2004.

2.3 It appeared that the Financial Companies have neither promoted/marketed any
model of motor vehicle manufactured by the respondent nor were they engaged in the
activities of resembling to advertising, selling direct marketing and publicity of motor
vehicles. They never carried out any process of evaluation or development of prospective
customers but were actually providing finance to the customer who required fund to
purchase the vehicles manufactured by the respondent. Thus, they provided finance · ·
directly to the customer and there was no involvement of the respondents in such cases.
As the said activities were carried out beyond the show room and during the course of
selling of motor vehicles, it appeared that the services were provided beyond the place of
removal, and in terms of the definition of 'place of removai' given in Rule 2(1) of the CCR,
2004, availing CENVAT credit of input/ input services beyond the place of removal is not
admissible.

2.4 In view of the above, following SCNs were issued by the LTU Audit, Mumbai
Commissionerate to the ISO Unit as well to other 27 manufacturing /service providers for
wrong availment of Cenvat credit of service tax paid on finance incentive/commission paid

financers.
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F.No.GAPPL/COM/CEXP/59/2021-Appeal

Sr.Nc SCN No. Issued by Date Period Amount
01 LTU-Audit/MUM/AG-B Commissioner, 18.10.2016 2011-12 to Rs.16,82,08,420/

TML-Pimpri/195/ 2013/ LTU, Mumbai 2014-15
3060

02 Centralized SCN Commissioner, 03.04.2017 April-15 to Rs.2,84,57,567/
No.01/Commr/GLT- LTU, Mumbai October,
4/TML/CEND/N-CERA/ 2016
2017-18

2.5 As the respondents continued with the above practice, information for the
. .

subsequent period from November, 2016 to June, 2017, was called for. The respondents
provided the details and also clarified that on common services, they were reversing the

. proportionate CENVAT credit in terms of Rule 6(3A) of the CCR, 2004 hence, same was not
., .. - included in the net credit distribution. As per the data submitted, the net CENVAT credit

· .
availed was to the tune of Rs.9,A0,153/-.

Sr. Name of the unit Service Tax Amount Charged Net Cenvat Credit
No. off (reversed availed

under Rule 6(3A))

01 M/s. Tata Motor Limited 54,92,617/ 1,06,661/ 9,35,742/
02 M/s. Tata Motors Ltd. 3,33,81,849/ 81,239/ 4,411/

(PCBU Spare Part Division),
Total 9,40,153/

2.6 A SCN No.AR-IV/T Motors/LTU-MUM/TML Pimpr/Finance Incentive/2017-18 dated
21.08.2018 was issued proposing recovery of total CENVAT credit of Rs.9,40;153/

' (Rs.9,35,742/- + Rs.4411/-) under Rule 14 of the CCR, 2004 read with Section llA(l) of
the CEA, 1944 alongwith interest and penalty.

2.7 The said SCN was adjudicated vide the impugned order, wherein the demand
proposed in the said SCN was dropped by the adjudicating authority, on the grounds that
the demands proposed in the earlier SCNs issued to the respondents (listed at para 2.4)
were dropped by the Principal Commissioner of C.Ex & S.Tax, Pune-I Commissionerate,
vide common IO No.PUN-EX-CGST-I-PKB-COM-25 to 28/2020-2021 dated 17.02.2021,
by following various judicial pronouncement.

sa3. Being aggrieved by the impugned order, the department has preferred the present
appeal against the dropped demand, interest penalty, primarily on following grounds:

.. ► The role of the respondents in the entire spectrum of activity performed by the
Financial Institution (FI) is not forthcoming. The activity of FI is analogous to the
activities of any bank or other F.I in the regular course of business, i.e. to provide
attractive loans/financial packages to lure customers. Executing an MOU and
conferring a status of a 'Preferred Financier' would not covert a FI into Sales
Commission Agent providing sales promotion services.

. ►. In support of their above arguments they placed reliance on following case laws:
Cadila Healthcare Ltd.- 2013(30) STR 3 (Guj)
Gujarat State Fertilizer & Chemicals Ltd. - 2016 (41) STR 794 (Guj)
Board's Circular No.943/4/2011-CX dated 29.4.2011
Maruti Suzuki Ltd- 2009(240) ELT 641 (SC)

5
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Ramala Sahkari Chinni Mills Ltd- 2010(260) ELT 321 (SC) & 2016 (334) ELT 3
(SC)

► The applicability of the definition of place of removal contained in CEA, 1944 to
CCR, 2004 has been affirmed by the Hon'ble Supreme Court while deciding the
issue of outward transportation of goods in the case of Ultratech Cement Ltd- 2018
(9) GSTL 337 (S). They also placed reliance on the decision passed in the case of
Manikgarh Cement-2010 (20) STR 453 (Born.).

>> The decision passed by Hon'ble Tribunal in the case of Essar Steel Pvt. Ltd has not "
been accepted by the department and the matter is sub-judice, therefore ·
adjudicating authority placing reliance on said decision is not justified.

>> Common OIO No.PUN-EX-CGST-I-PKB-COM-25 t3 28/2020-2021 dated 17.02.2021
passed by the Principal Commissioner of C.Ex & S.Tax, Pune-I Commissionerate in
the case of M/s Tata Motors Ltd, Pune relied by the adjudicating authority has also
been reviewed and appeal has been filed before CESTAT Mumbai.

4. The respondents vide letter dated 03.10.2022, have filed their cross objection
against the present appeal, wherein they countered the appeal grounds on following

. arguments:-

► They placed· on record the copy of MOU dated 25.09.2012 entered with M/s.
Cholamandalam Investment and Finance Company Ltd. ('CIFC' in short) and the ..
MOU dated 24.06.2014 entered with M/s. Mahindra & Mahindra Financial Services
Ltd. ('MMFSL' in short). They claim that as per recital "C" of the MOU dated
25.09.2012, both the parties agreed to pool their resources together to promote,
market and make accessible organised finance at competitive interest rates to the
customers who wish to buy vehicles of TML and also to market and make available
high quality fuel efficient and cost effective vehicles of TML to the customers. In
addition to M/s CIFC worked under the brand name "Chola-TATA Motors" which

·

will be used in all advertising and sales promotion activities. These FI were paid
incentives/commissions by the respondents as consideration for such services
provided by them.

► In the definition of input service, the 'includes' part of the definition expands the
scope of the coverage of more activities which could not be covered under the
'means' part. It is irrelevant where and at what stage of sale the financing takes

3:'place, as long as the services provided by Fis is in relation to financing of the
vehicles manufactured by TML, the same should be treated as input service. They
relied on following case laws:-

Parth Poly Woven (P) Ltd- 2012(25) STR 4 (Guj)
Ultra Tech Cements - 2009(16) STR 611 (Tri-Mum)
P.Kasilingam Vs PSG College of Technology-AIR 1995.SC 1395

► If the expression used in Rule 2(1)(ii) is assumed to cover the services used beyond
the place of removal, the specific restriction imposed regarding 'upto the place of

oval' in the inclusive part of the definition would appear redundant. Reliance

6
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placed on the decision passed in the case of Ultratech Cement-2012(278) ELT 523
(CESTAT) .

. ► The decision it: the case of Maruti Suzuki relied by the appellant is distinguishable
on facts as there the definition of 'input' was considered and no findings with
regard to the 'input service' was provided.

. ► In the SCN, recovery of interest u/r 14 of the CCR, 2004 was proposed alongwith
imposition of penalty u/r 15. When the demand itself is not sustainable, recovery
of interest and imposition of penalty does not arise. To impose penalty there
should be intention to evade duty or suppression of facts, in the absence of the
same no penalty can be imposed.. Reliance placed on following:

Prathibha Processors-1996(88) ELT 12 (SC)
Hindustan steel Ltd- AIR 1970 (SC) 253
Kellner Pharmaceuticals Lts- 1985(20) ELT 80
JSW Steels Ltd- 2010 (254) ELT 318

0

► They also submitted that in the similar matter for their Pune Unit the department
has filed an appeal (Appeal No. E/85859/2021-EX(DB)) before Hon'ble CESTAT,
Mumbai against the Order passed by Principal Commissioner, Pune which is
pending, hence the present appeal may be kept in abeyance till the matter in said
appeal is decided, to avoid multiple litigation.

5. Personal hearing in the matter was held on 20.10.2022 through virtual mode: Shri
S.C.Ekhande, Dy.General Manager (Indirect Taxation), appeared on behalf of the
respondents. He reiterated the submissions made in the cross-objection filed on
03.10.2022 against the said appeal and also submitted the synopsis of the said

s submissions on 20.10.2022.

6. I have carefully gone through the facts and circumstances of the case, the
impugned order passed by the adjudicating authority, submissions made in the appeal
memorandum, submissions made at the time of personal hearing as well as the counter
submissions made in their cross objection filed by the respondents. The issue to be
decided under the present appeal is whether the credit of service tax paid on finance

.,;·., incentive/commission paid to various Financial Institutions is admissible to the
respondents or not? The period involved in the present appeal is November, 2016 to June,
2017.

6.1 I find that the adjudicating authority has in the impugned order, held that the sales
promotion activities provided by the Financial Institutions (FI) are covered in the inclusive
part of the definition of 'input service'. He also held that the place o.f removal concept is

• relevant only to decide the eligibility of credit in respect of services of storage and
outward transportation. Thus, the services provided by Fis are sale promotion activities
and the eligibility of Cenvat credit of tax paid on such services cannot be determined with
reference to the word 'upto the place of removal'. He placed reliance on various case laws

· and following the decision taken in OIO No.PUN-EX-CGST-I-PKB-COM-25 to 28/2020
t4,8so?2_21 dated 17.02.2021, covering earlier SCNs on same issue, he dropped the demand by
s ·gMae 4a wing the judicial discipline.
to hes·zeev jz =:••

.a,
0 ·0
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6.2 It is noticed that on the same isue, the Pune Unit of the respondents situated at
Pimpri, Pune having Service Tax Registration No.AAACT2727QST003, were issued two •
show cause notices by LTU Audit, Mumbai Commissionerate. The demand proposed in
both the show cause notices were dropped by Principal Commissioner of C.Ex & S.Tax,
Pune-I Commissionerate, vide OIO No. PUN-EX-CGST-I-PKB-COM-25t028/2020-2021
dated 17.02.2021. I find that the OIO dated 17.02.2021 was reviewed on 17 May, 2021,
whereas the impugned order was passed by the adjudicating authority on 23.06.2021, so,
the findings recorded by the adjudicating authority stating that the matter has attained
finality, is incorrect.

6.3 I find that the SCN in the present appeal was issued under Section llA (7A) of the
CEA, 1944, by the Superintendent, which is periodical notice covering the subsequent
period of demand in respect of the earlier two SCNs issued by higher adjudicating ·
authorities. As the earlier SCNs for previous period were decided by the authority higher
the adjudicating authority, by following the judicial discipline he has dropped the present
demands on the same.grounds. I, therefore, do not find any fault in the impugned order
as in disposing the quasi-judicial issues before them as the revenue officers are bound by "
the decisions of the liigher authorities. The principles of judicial discipline require that the
orders of the higher appellate authorities should be followed unreservedly by the
subordinate authorities. The mere fact that the order of the Commissioner is not Q:
"acceptable" and challenged by the department cannot be ground to interfere in the
findings of the adjudicating authority. However, in the interest of justice, I find that the
matter needs to be remanded back to the adjudicating authority for keeping the matter in
abeyance till the departmental appeal on the issue is decided.

6.4 In view of the above discussion, I, therefore, remand the matter to the adjudicating
authority, with a direction to re-examine the issue only after considering the decision
passed by Hon'ble CESTAT and pass a specking order, accordingly.

7. Accordingly, the impugned order is set aside and appeal is allowed by way of.
remand.

03f@4#af grr af 4ft n?cf mt Rszrr 3ql#aa fa srar ?
The appeal filed by the appellant stands disposed off in above terms.

,

#NS,
(Akhilesh Kumar) o

Commissioner (Appeals) ,
-<,°

Date: 10.2022
Attested «Mk

$tud.in
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,
The Superintendent
CGST, Range-IV, Division-III
.Ahmedabad North

Appellant

8



F.No.GAPPL/COM/CEXP/59/2021-Appeal

Ahmedabad:

M/s. Tata Motors Ltd
Survey No.01,
Village North Kothpura, Sanand,
Ahmedabad-382170
Naroda Road, Ahmedabad-380025

Copy to:

Respondent

1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner, CGST, Division-III, Ahmedabad North
4. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)
5Guard File.
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