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Arising out of Order-in-Original No. 17/JC/MT/2021-22 ~: 30.07.2021, issued by
Joint Commissioner, Ahmedabad-North

3-1q'jC"lcbcil cpf rffl=f ~ -qm Name & Address

1. Appellant

Shri Snehal Patel,
Director of M/s. Aroma Enterprises (India) Ltd.,
First Floor, Pipe House,
Near HCG Hospital, Beside Sola Overbridge,
SG Highway, Ahmedabad 1

,

2. Respondent
The Joint Commissioner, CGST, Ahmedabad North, Custom House, 1
Floor, Navrangpura, Ahmedabad - 380009

at{ anf# za r#ta 3mgr sriir arr aa a at as gr Gr#r uf zrenferf
ft sat mg er 3rf@rant at ar8 u gar. 3mar Igd aaI&4

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the follo'A'.ing way :

~ ti-<¢ I'< cpf "TRTlffllT~
Revision application to Government of India :

(1) ' {tu. 5gr« zrca 3rf@fa, 1994 c#r tfRT 3lffi1 ~ ~ l'fC[ r:rrwfT cfi 6fR l1 ~
m "cbl" '3ll-m cB" ~~ 4-<-Ticb cB" 3Wh=r gnteru 3m4ea tefl fra, 4rd RGI, fctro
+iatu, Ga RqmT, ateft iRGsr, fa laa, via mf, { fecat : 110001 "cbl" c#r fl
aRG I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

@) qfe ma # zif a mh ia hat grR aiar fa8t uert z r, arg i
m fa041 oerlR awurur ima ora gy nf -rt, <1T fclnfr 'f!□-sPII-< m~ l1 'qTg
%~ cbl'<-&1-i lf m~~0 -~wll'< lf 6111@' at #fur a ?hr g{ st

·,«\ l"d .~y~ · In case of any loss of goods where the loss occur in transit from a factory to a
.:"-~ ·.- ~-~~~"o~se or to anoth~r factory or from_ one warehouse to another during the course of#jreros the goods ,n a warehouse or in storage whether ,n a factory or m a warehouse.s.'1> ...., --- ,,,J,.:

«o " ·»:
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'l:rmf cfi ffTITT" fcITTfr ~ m m ~ Allfftlct ~ "C!x m ~ cfi fc!Al-JT01 ~~~~~ "C!x
~~cfi ftR cfi ~ ~ ull 'l:rmf cfi f!1ITT" fa«ah rg ur r2er uffa ?1

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India. •

u@ gcen ml {rar fag f@at 'l:rmf cfi aTs (ura zur {er at) Rufa fau ma ma st I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if uaa #lqr zrc # 'T@R cfi @C! ulT ~~ l=fRf ctr lTt & ail ha orrr uh <a
nrr vi Rm gnrRs agar, or4t a &RT i:rrfui CIT ~ tR <TT arfa« arf@rm (i.2) 1998
tJm 109 &RT~ ~ TfC! 'ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final Q
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) tu sna yea (r@la) Pura6ft, 2001 fu cfi 3Rllm fc!Aml!c. m~- ~-8 ~ GT
>ITTRrr , hf arr? a f arr hf Rita al 'l-JRi cfi 'lflm ~-3lml ~ ~~ ctr
GT-GT >ITTRrr mer URI= 3ml4aa fan uT Reg] Ur# arr ala ~- cpf jM~M cfi 3Rllfu tJm
35-~ ~~ tJfl' cfi 'T@R # rqd er tro arar 81 4fa # @if afegt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rfar 3naaa arr ui ica a ya car4 q?) a ffl' qj1=f ID w ~ 200/- ~ 'T@R
alt urg jk si vicar van ga ala a vsnar st cTT 1000 /- al #ha 4Tr #t ugt

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees ,One Lac.

ft zyc, #4ha sari yea vi ara rq#tu znrznf@raw ,fa 3r4ta:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 ctr tJm 35-~/35-~ cfi 3Rllfu :

Under Section 358/ 35E of CEA, .1944 an appeal lies to :-

(6) safRga qR)a 2 («) a i aay rju # 3rarat 6t 3r4la, r4ta m # v#tr zea,
#tu qr4a gc vi lats rft#tr zrnf@raw (Rrec) #6t ufa fr 9hf8a,
'1HP-lctlcil let if 2nd l=!Tffi, cil§J-J I cll 'J-fcR , '3RRclT ,fi'R'c.!·F-J I J 1-l, di QJ-1 Ctlcil I Ct -380004

,,1 r,J ('?')~ ;o the west regional bench of Customs, Excise & SerVice Tax Appellate Tribunal
~-- ·:>·::.:._. :>,jCESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad: 380004.
' .,;' _·. . "\ · in case of appeals other than as mentioned in para-2(i) (a) above.
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; . }

\
;:J<,, ; ;; .
·;,n \:~- ..... ~ ··•· ,/ ,:- ,'.
· op... •

":2/

0

• • I



---3---
i

The appeal to the Appellate Tribunal shall be filed in quadru.plicate in form EA-3
as prescribed under Rule 6 of Central E),<cise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanjed by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where ,amo,unt of duty i'.penafty I de'rr1and
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. · RJgistar of a brarich of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the.Tribunal is situated.; , 1

::, j !

zrf gr 3m?gr i a{ ca m#vii an w=rfcM tr & at r@la r sitai # fg #trr 4Tr
044ctct ~ xl fcnm \ilAT ~~ "ffl!Zf cf> ha g; sft fa fGrear Tatarf aa # Rg
qe7Re,R. st9l4hr zmrznf@raur at va 3r4la utr war at ga s4a fan urt at

(3)

0

(4)

(5)

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner· notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one, application to thee Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs.: 1 lacs fee of
Rs.100/- for each. ·

1r1au yen 3rferfm 197o qen igit@er #1 rgqP--1 3if feufRa fag 33I B'cfct'
3daa zu qr 3r#gr zrenfnf fufu mmRT cF> 3T$r lf xl ~ ~- zq, ,-i;rta- tR .6.so h
cBT .-llllllC'lll ~ fe:cpc c'fl'ff m-.=rr ~ I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, .1975 as amended.:.·. · ·

gt 3it iif@rd m1ii at fir ava cf@' fmii #t it ft en 3naffa fhu urar & sit
# yea, #4ha snlaa zyers vi hara 3rat#tr nrznf@ran (muff4f@,) fr, 1982 .i~t, . . .. . . '· ' .

. . ., ' . ' ' 1:: ! ::: . . • !

Attention in invited to the rules covering these and other related ratter
contended in the Customs, Excise & Service Tax Appellate T~ibJnal (Procedure)
Rules, 1982. · · · 1

· .i

(7)
I, , I . . , :· I

vft zgcn, #ha sur«a yea vi @hara 3rd)r ,nrznf@raw (free), # f sr4tat
~ lf ~ 1=!FT (Demand) -qc[ ~ (Penalty) 'cpT, 1o% qa st an afaf & 1zreaifh,
3ff@rear qaGr 1o a?ls vu; & I(section 35 F of ,th~ Central Excise, :A¢t, :1944, Section 83 &
Section 86 of the Finance Act, 1994) l ' 1 :

·1 :
0

I ·• 1 •

#40a3laze3jlatah iafa, zfragt "aacratir(Duty Demanded) 
(i) (Section)~ ±aDhasufRaft,
(ii) farmraq&raz2Reeant ft; "
(i) haz#fezfail±fut6aaaufr.' !

> uqasaiRa3rf ausq sir #lgar , srfla atRaaakfuqasa
f2urn@. 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~'ij;' ma- arfl ff@raur#rr saiyes srraryeauau Ralf4a gt atii fqu mg yes
if;' 10% wraR 'Q'x '3ITT'~ 'ij;c@' G116 f4ct 1faa m 'cfiifG1l6 if;' 10% WffiR 1R'~'GIT~~ I

• !o In view of above, an appeal against this order shall lie before the Tribunal on
·':.,:.•.·:>,.,.,::~:a-¥iyr~~t of 10% of the duty demanded where duty or duty and penalty are in dispute, or
r{J( \. ;p•elia}ty;,where penalty alone is in dispute."
t, x~~-:;;; J;. .µ O ••,._,_ ll '•s
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F.No. GAPPL/COM/STP/2281/2021-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Shri Snehal Patel, Director of M/s. Aroma

Enterprises (India) Ltd., First Floor, Pipe House, Near HCG Hospital, Beside Sola Overbridge,

SG Higway, Ahmedabad (hereinafter referred to as "the appellant") against Order-in-Original

Number 17/JC/MT/2021-22 dated 30.07.2021(hereinafter referred to as "the impugned order")

passed by the Joint Commissioner, Central GST & Central Excise, Ahmedabad North

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case is that during the investigation by the officers of

Directorate General of GST Intelligence, Zonal Unit, Ahmedabad (hereinafter referred to as

DGGP), it was found that Mis. Aroma Enterprises (India) Ltd. had received a compensation

amount of Rs.8,33,75,000/- from Mis. Ardor Global Pvt. Ltd. for tolerating an act on non

compliance of contract agreement committed by Mis. Ardor Global Pvt. Ltd .. It was also found Q
that Mis. Aroma Enterprises (India) Ltd. had received Rs. 1,69,84,440/- from Mis. Rajpath Club

Ltd. as compensation for relinquishing their right to buy the land in favour of Mis. Rajpath Club

Ltd. Thus, Mis. Aroma had provided services viz. "agreeing to the obligation to refrain from an

act, or to tolerate an act or situation" which incidentally is "declared service" under the
i

provisions of Section 66E of the Finance Act, 1994. However, Mis. Aroma Enterprises (India)

Ltd. had not discharged the service tax liability on the aforesaid consideration received by them.

During the investigation, it was also found the Mis. Aroma Enterprises (India) Ltd. had not paid

service tax under reverse charge mechanism on payment of Rs.57,30,000/- made to the directors

as sitting fees. Thus, total service tax liability ofMis. Aroma Enterprises (India) Ltd. was worked

out to be Rs.1,36,81,158/-.

0
2.1 Subsequently, the M/s. Aroma Enterprises (India) Ltd. and the appellant being Managing

Director of Mis. Aroma Enterprises (India) Ltd. were issued a Show Cause Notice dated

31.07.2020 issued demanding total Service Tax amounting to Rs. 1,36,81,158/- under proviso to

Sub-Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of

interest and imposition of penalties on Mis. Aroma Enterprises (India) Ltd. and also proposed

imposition of penalty on the appellant under Section 78A of the Finance Act, 1994. The Show

Cause Notice was adjudicated vide the impugned order by the adjudicating authority and the

demand of Service Tax amounting to Rs. 1,3 6,81, 158/- was confirmed under proviso to Sub

Section (1) of Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the
- - I

Finance Act, 1994 and Penalty of Rs. 1,36,81,158/-, Rs. 10,000/-, Rs. 10,000/-and Rs. 10,000/

were also imposed on MIs. AromaEnterprises (India) Ltd. under Section 78, 77(1)(a), 77(1)(c) &

77 of the Finance Act, 1994, respectively. Further, Penalty of Rs. 1,00,000/- was also imposed

on the appellant under Section 78A of the Finance Act, 1994 for willfully suppressing the facts

~fo\evading service tax liability. ·
.- xR

kt~{ (i:;,- ¥,' Being aggrieved witl1 the impugned order, tl1e appellant preferred the present appeal on
•e toowing grounds:



F.No. .GAPPL/COM/STP/2281/2021-Appeal

0 The impugned order is bad in law and contrary to the facts of the case.

ii Penalty proceedings are quasi-crimii-i11l it1 nature and penalty should not be imposed

merely because it is lawful to do so.· Hov-lever, 111ensrea cannot be attributed to the
company or the appellant in the facts and circumstances of the present case. This is a case _

of a genuine disp:ute regarding interpretatjon of statutory provisions, Hence, penalty ithot '

imposable on the appellant in the [acts and circumstances of the present case.

0 The adj11clicating authority failed to appreciate that all the allegations p1ade against theJi:!;v:i;::.:k.

appellant and the company are false and baseless; hence, penalty is not imposable either._

on the appellant or the company.

0 The impugned order sufters from the grave defect and not given finding on aiC t1;/"?]ftt ·
contentions raised by the company nnci tile nppellant in defence reply.

e Penalty is not imposable on the appellant in the facts and circumstances of the present.
·····,.•

O- 0

case that the demand of service tax against the company is not sustairmble hence penaltygw,11\f!}±;;r:

is not imposabfe on the appellant or the company.

Without preJudice to the appellant's contention that penalty is not irhposable on the

appellant, they submitted that penalty is highly excessive.

4. The.appellant was granted opportunities for personal hearing on 2L07.2022, 17.08.2022, , . ·

01.09.2022, 26.09.2022 & 20.10.2022. However, no one. appeared to attend the hearing. J,,:?ti'!t1i·~'.'f"i

therefore, proceed to decide the case ex-parte airer coqsidering the submission made in appeal

memorandum.

I find that Shri Snehal Patel, Mariaging Director ofMis. Aroma is the person"28.

5. I have carefully gone through the facts of the case, grobnds of appeal, submissions made

in the Appeal. Memorandum and documents available on record. The dispute involved in the . ,,,J".?,:
:A£'

present appeal relates to personal penalty imposed _on the appellant under Section 78A of the,a,#en.

Finance Act, 1994 for willfully suppressing the facts for evading service··tax liability. The

adjudicating authority, ·while imposing penalty upon the appellant in the impugned order, held

that:

0

responsiblefor taking all the decisions; including taxation issues ofthe company on the

basis o.ffacts and evidences on record. The aforesaid acts ofnon-payment ofservice tax_:c.?1'Iif;·r..i;,,
on the coinpensation amount receivedfrom Mls. Ardor Global Pvt. Ltd. and 111/s. Rajpath

Club Ltd in addition to non-payment ofservice tax under reverse chargefor the amounts

paid by the.company as Director's remuneration were committed by Mls. Aroma under"

his guidance and supervision and as such, he had a decisive role to play in the preserit

evasion, It is evident thatMs. Aroma had received compensationfromMs. Ardor Global
4#%Ee

Ltd. and MIs. Raipath Chub Ltd, which fall under the category ofDeclared service 8.a#4.
de.fined in Section 66Ee) of the erstwhile Finance Act, 1994. The very fact that the

r:• , details ofthe said compensation amount received by Mis. Aroma during the FY 2015-16

d~"),~~:,_.:.~~·r::~tJ:;.,~016-17 were not shown in ST-3 returns give ·.\·tro11g indication that Mis. Aroma ···.•~":;••·:·

, '\~ •}; ,~anted to evade the payment ofserice tax. In addition !o the sm11e, non-payment of
»y Se
( $°

": ·
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v

service tax under RCM on Director's· remuneration during the period from October,

2014 to June, 2017 also indicate their intent to evade service tax on this account as well.

As Shri Snehal Patel, Managing Director of Ji1/s. Aroma is the person, who has to play
the decisive role in the affairs ofthe company, due to the present evasion ofseryice tax

onpart ofMis. Aroma, he has rendered himselfliable to penalty under Section 78A ofthe

Finance Act, 1994,for the infractios committed by his company."

6. Nothing contrary has been mentioned in the appeal memorandum. Hence, I fully agree

with the finding given by the adjudicating authority. To better understand the issue, I hereby

reproduce the text of Section 78A of the Finance Act, 1994, which reads as under:

"SECTION 78A. Penalty for offences by director, etc., of company - Where a company has

committed any of thefollowing contraventions, namely:-

0
(a) evasion ofservice tax; or

(b) issuance of invoice, bill or, as the case may be, a cha/Ian without provision of taxable service

in violation of the rules made under the provisions of this Chapter; or

(c) availment and utilisation of credit of taxes or duty without actual receipt of taxable service or

excisable goods eitherfully or partially in violation of the rules made under the provisions of this

Chapter; or

(d) failure to pay any amount collected as service tax to the credit of the Central Government

beyond a period of six months from the date on which such payment becomes due, then any

director, manager, secretary or other officer of such company, who at the time of such

contravention was in charge of, and was responsible to, the companyfor the conduct of business

of such company and was knowingly concerned with such contravention, shall be liable to • O
penalty which may extend to one lakh rupees.

"Explanation-For the removal of doubts, it is hereby clarified that where any service tax has not

been levied or paid or has been short-levied or short-paid or erroneously refunded, and the

proceedings with respect to a notice issued under sub-section (1) of section 73 or the proviso to

sub-section (1) of section 73 is concluded in accordance with the provisions of clause (i) of the

first proviso to section 76 or clause (i) of the second proviso to section 78, as the case may be,

the proceedings pending against any person under this section shall also be deemed to have

been concluded."

6.1 It is seen from the provisions under Section 78A reproduced above, that the liability to

penalty is fastened upon a director in case a company has committed evasion of service tax. In

the present case, the evasion of Service Tax of Rs.1,36,81, 158/- was confirmed vide the

~pugned order by the adjudicating authority. Therefore, the penalty on the appellant, being

f3- Nagging Director and responsible person for taking all the decisions including taxation issues

i,;~f \....; ~. f:t.11.e company, is legitimate and proper.
<-> .\@e7.°. .



0

7.
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I also find that the appeal filed by M/s. Aroma Enterprises (India) Ltd. against the

impugned order was also dismissetj by this office vide Order-in-Appeal No. AFM-EXCUS-002

APP-46/2021-22 elated 13.12.2021 for non-payment of pre-deposit amount of 7.5% of duty-see .o. 
··{s

· ·t :,:-,T

demanded or penalty imposed in terms of Section 35F of the Central Excise Act, 1944 as made

applicable to Service Tax vicle sub-section (5) of the Section 85 of the _Finance Act, 1994. Hence

the demand confirmed against the Company has been upheld in appeal proceedings.

, .... ,

Respondent

Appellant

· 3%
. ···-~i¥..aaE

(Akhilesh Kumar) l'\:,O ?--
Commissioner (Appeals) ..

..'- •4' •. ii:

. '.}J/' ,.

.·· hl< ..

arfa4afarzrRln&tfaarRszrzrsq)a7afar rat?]
The appeal filed by the appellant stands disposed of in above terms.

10.

Bv RPAD / SPEED POST

Attested . /)

.. l..»
Superintendent (Appeals),
COST, Ahmedabad

The Joint Commissioner,
COST & Central Excise,
Ahmedabacl North

To,
Shri Snehal Patel, Director. of
M/s. Aroma Enterprises (India) Ltd.,
First Floor, Pipe Mouse, Near HCG Hospital,
Beside Sola Overbriclge, SO I-Iigv-1ay,
Ahmedabacl

8. In light of the above discussion, I find that penalty of Rs. 1,00,000/- imposed on the·

appellant is justifiable and sustainable: Therefore, I reject the appeal filed by appellant.

0

Copy to:
1} The Principal Chief Commissioner, Central OST, Ahmedabacl Zone
2) The Commissioner, COST, Ahmedabacl North
3) The Joint Commissioner, CGST, Ahmedabad North
4) The Assistant Commissioner (I-IQ System), COST, Ahmeclabacl North

(for uploading the OTA)
y5)Guard File

· '
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