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Any person aggrieved by this Order-ln.:.Appeal may file an appeal or revision application,
as the one my be against such order, to the appropriate authority in the following way :

d l pr gTterwr ma4 :
Revision application to Government of India :
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nfe&I I ..

· (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application U~it Ministry of Finance, Department of Revenue, 4

1h
Floor, Jeevan Deep Building,

Parliament Street, New Delhi - 110 001 .under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

o aa nwl a em ama WI tHT mf.! i!ilx<ii14 i'r f<ls<ll '1°-Sl'll_it <If 3R! i!ilit<Sl4 i\
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- · ae faqt attar at faRt qaGTI if "§1" liGf cB1" ~ cB"~~"ITT I
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o~,:";::::;ri~i. ~ In cal o; any loss of goods where the loss occur in transit from ; factory to a .
.,, ,.., ~ I$ $-"~I.:- ·. a house o to another factory or from one warehouse to another during the course of° & } of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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'lffiG # are f@fl lg u Jg [uffaa ma R z ml a fafufu ii qitr zycan aa ma 1R
Tr«a zrca aRmri "Gil' 'lffiG k are fa4l lg atqt Raffa j

(A)

(B)

(1)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India:

zrfe zyc mr par fag RT 'liRc'f a ars (are zr err col) frn:lfu fclRTr TfllT ,m;r "ITT I

In case of goods exported outside India export to. Nepal or Bhutan,. without
payment of duty.

3ifn at saraa zrca # para fg itst fee rzr at mu{ &sit ea srrsr u za
rr vi fa a garfa rgrr, 3r4ta # err -cnfu:i. cff w:m R z arafa rf@fa (i .2) 1998
EITTT 109 mxr~~ ~ ID I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

ah4a snraa zgcrs (3r4ta) Rrnaal, 2oo1 # fm o a aifa Raff&e qua in gv-s # at
uRaji ii, )fa or?gt uR 3mer hf Ria al ma a fl pc-mar vi 3rfta rat at
at-at ufji er frd 3ndaa fur urn ale;l Ur# rel arr z. pl yrff k 3ifa err
35-~ faff vl yrar rqdrr elm-- arr 6 ufa ft sit afeg[

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy 'of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. ,. · ·
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(2) ffca 3ml4aa mer Gigi ia van v Gara q) zn sq q,l=f "ITT 'ill ffl 200/- i:ifm :r@R
#t rg 3ik uii ica vaarrsnar st at 1ooo/- #) #h 47rat #t Grgj

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#ta zyca, hr snra zgc giara 3r4)#tr mnf@rawuR 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4tn arr zycn 3rf@fu, 1944 #6t err 3s-4/36-z # 3TW@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

() 3afar qRb 2 (1) a i sag1a srera #t r4ta, arftat a ma i gyca,
tr Gara zyca gi hara 3rf#ta nrnf@raw (fRRrez) #t ufgar 2fr ff8at,
nsnara 2"1,17, a3,If] 44q1,3/#al ,f#RTF,Garala -aaooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule,·6 of Ce17tral.:Exci_$e(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-,. Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 _Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a !;>ranch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuR gr 3r?gr i a{ or?ii ar rm slr & a rt e sitar fr; #ta mlTa
qjra ir a fau ua alRy sizr # it siz 'lfr fcn" frar qal arf a a fg
gen/Reif a7lRtn =nrzn@raw nt va 3r@a zn #tual #l v m4a fhzn uar &j
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal ·or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. ·

(4) rural zyca 3rf@fr 1970 zrrr igif@r #~-1 cB" ~ frrtT\f«=r ~ 3ljffN \Jcfd" .
er4aa zn a 3rat zaenfe,fa fvfu ,Tf@rant 3mag u@la # va uf R 6.6.so ha
cBT ararezu zyca eaz cuz aRzy

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) s si vi«fer mi al firv ava cf@" frrwrr c#l" 31lx -+'rr anr 3naff fhzut ura ? uit
ft gyca, a€ sq1a zrc vi hara 3r9#r +nrnf@ewr (atufRqf@;) fm, 1982 a

• fRea &r

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) «ft zyca, tu al«a yea vi arm 3r44tu zrznf@raw (Rec), a-uf or@it #
~ if CPCf&f l=ftrr (Demand) ~ ~ (Penalty) cBT 10% 1I<f i:il1=fT cl5"t.-JT ~ t I~.
~1I<f i:i\1=fT 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &

Section 86 of the Finance Act, 1994)
.,

a4lu3n zrca3jearaasiaf, mf#a@t "afara6t l=ftrr"(Duty Demanded) -

(i) (Section)~ 11D io~f.imf«r ffl;
(ii) fwrr T@cl~ wfuc cplffl;
(ii) ire}fez fuitafura5a<a?fI.

> usus vi@a rfhaudqf "GTm #6l qaar #, ar@la atfaaah#fugf«a
fear+rare. ·

For an appeal to be filed befor!;; the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not excee0 Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rul_es.

r on2r#uf arflaufraur hrr sgiyeas arrar zea nr aus Raia lat in f#T! ye8
3to% marrsi srefbaaavs fa1fa st aars? 10garwal or«rod&l

8:IF ,c ,, ~ ·
5$ ,A'1:s·f 11itlt3f f~,/1 In view of above, an appeal against this order shall lie before the Tribunal on
is er )5aijentot 10% of the duty demanded where duty or duty and penalty are in dispute, or-~>· · · j:,i!aalty, where p.enalty alone is in dispute."



F.No. GAPPL/COM/CEXP/641/2021-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Ambalal Sarabhai Enterprise Ltd., 89-92,

Naroda Industrial Estate, Naroda, Ahmedabad - 382330 (hereinafter referred to as "the

appellant") against Order-in-Original Number 04/AC/DEMAND/2021-22 dated 26.07.2021

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner, Central

GST & Central Excise, Division I, Ahmedabad North (hereinafter referred to as "the
adjudicating authority").

2. Briefly stated, the fact of the case is that theappellant is engaged in the manufacturing of

various Instruments and apparatus for physical or chemical analysis or measuring surface etc.,

. Electrical Machines & Apparatus, etc. falling under Chapter 90 and 85 of Central Excise Tariff

Act, 1985 and holding Central Excise Registration No. AABCA6893KXM002. They were

availing Cenvat Credit of duty paid on input and input services used for the manufacture of the

finished goods. During the course of audit of records of the appellant, it was observed that the

appellant had taken Service Tax credit on courier services paid to courier service provider

namely, MIs. XPS Courier, M/s. Gati Courier and SAFEX Express (P) Ltd. The said courier

service providers took delivery of the finished goods from the factory. The audit observed that

the Service Tax on outward courier services paid to the courier service provider is not admissible

as per Rule 2(1) of the Cenvat Credit Rules, 2004. The jurisdiction Range Superintendent vide

summons dated 20.07.2007, personal visit dated 25.07.2007 and letter dated 06.09.2007 asked

them to give the details of Cenvat Credit taken on Service Tax paid on courier service, however,

the appellant failed to give the details. Therefore, a Show Cause Notice No. V/18-4/Dem/07

dated 11.10.2007 was issued to the appellant proposing recovery of Cenvat Credit of Service Tax

amount of Rs. 1,30,596/- and Ed. Cess on Service Tax of Rs. 3,709/- under Rule 14 of CCR,

2004 read with Sub-Section (1) of Section 11 A of CEA, 2004 along with interest under Rule 14

of CCR, 2004 read with Section 11 AB of CEA, 2004 and also proposing penal action under Rule

15(2) of the CCR, 2004 read with Section l lAC of the CEA, 2004 .

..
2.1 The said SCN elated 11.10.2007 was adjudicated vide Order-in-Original No. 03/AC/D-08

dated 12.05.2008 by the Assistant Commissioner, erstwhile Central Excise, -Division-I,

Ahmedabad-II. who ordered for recovery of Service Tax credit of Rs. 1,30,596/- and Ed. Cess of

Rs. 3,709/- along with interest at prescribed rate and also imposed the penalty of Rs. 1,34,305/

on the appellant.

2.2 Being aggrieved with the said OIO elated 12.05.2008, the appellant preferred appeal

before the Commissioner, (Appeals), Ahmedabad. The Commissioner (Appeals), Ahmedabad

vide OIA No. 108/2008(AHD-Il)/CE/SBS/Commr(A)/Abel elated 17/19.08.2008 dismissed the
appeal filed by the appellant.

ing aggrieved, the appellant filed an appeal before the CESTAT, Ahmedabad against

assed by the Commissioner (Appeals), Ahmedabad. The CESTAT, Ahmedabad vide
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F.No. GAPPL/COM/CEXP/641/2021-Appeal

Order No. A/74/WZB/AHD/2009 dated 02.01.2009 remanded the matter to the Original
,_

Adjudicating Authority for giving the opportunityto the appellant to submit details of
transactions and also to present their case.

2.4 The case was transferred to call book as department had filed Tax Appeal No. 2527/2010

and No. 2391/2010 before Hon'ble High Court of Gujarat against the order of CESTAT in the

case of M/s. Macro Polymers & AIA Engineering respectively and in the case of appeal filed

before Hon'ble Supreme Court in respect of Mis. Adani Enterprise, Civil Appeal No. 13853

13859/2015.The case was retrieved from Call Book as the case ofMis. Macro Polymers & AIA

Engineering was dismissed by the Hon'ble High Court of Gujarat and the same has been

accepted by the department on monetary limit ground. The case of Mis. Adani Enterprise Ltd.,
was disposed by the Supreme Court.

2.5 During the denovo proceeding, the adjudicating authority passed the impugned order and

0 confirmed the demand and order for recovery of Cenvat Credit of Service Tax credit of Rs.

1,30,596/- and Ed. Cess of Rs. 3,709/- under Rule 14 of CCR, 2004 read with Section 1 lA of

CEA, 2004 along with interest under Rule 14 of CCR, 2004 read with Section 11AB of CEA,

2004 and .also impose penalty of Rs. 1,34,305/- under Rule 15(2) of the CCR, 2004 read with

Section 1 1AC of the CEA, 2004.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal on

21.09.2021 on the following grounds under their Appeal Memorandum:

e Under the facts and circumstances of the case, the OIO passed by the Ld. Assistant

Commissioner is bad in law and deserves to be quashed and set aside

e The goods were manufactured by the Appellant at the factory of production at

Ahmedabad. The manufactured goods were then cleared on payment of duty from the

factory. They were either dispatched to the customer's premises or to the godown/ office

of the concerned transporter/ courier situated in the particular city/ district as instructed

by the customers or to the branches of the Appellant from where they were delivered to

either of such places as per arrangement or understanding with the customers (In case of

supply of goods on FOR basis, it is common business practice that goods are to be

delivered to the office/ godown of concerned transporter / courier which may be nearer

to the place of business of customers or which may be convenient to customers to lift the

goods.). In case the goods were transported to the concerned transporter/ courier situated

in the particular city/ district, the customers had to arrange for the transportation of goods

5

ransporter / courier or customer's premises, as the case may be.

from the office/godown of the transporters/ couriers to their desired place. The place ot: .,.~
+ e4..

estination of the goods was the Appellant's branches/ office /godown of concerned
#



F.No. GAPPL/COM/CEXP/641/2021-Appeal

• In all the above cases, the supply to customers was made on FOR basis, i.e.; Freight on

Road basis, meaning that the price charged by the Appellant from their clients was

inclusive of transportation charges (transportation till the place of destination specified by

the customers). The amount of freight was not charged separately from the clients but

was inbuilt in ·the sales price. This can be established from the sample copies of the

purchase orders from customers which are submitted by the appellant and also from the,

sample copies of the invoices raised by the Appellant on their customers which are also

submitted by the appellant along with appeal memorandum.

• In case of all the buyers including MIs. GHCL, MIs. GSR Products Limited and MIs.

Shriram Rayons, the transit insurance for the journey of goods from the place of factory

of production to the place of destination specified by the customers was the responsibility

of the Appellant. It was taken by the Appellant at their own cost in. order to protect the

goods from any kind of unavoidable circumstances.

• It is mentioned in the various above-mentioned Purchase Orders itself that the contract

between the Appellant and the buyer was on FOR basis. The Assistant Commissioner

himself has observed that the various contracts are on FOR basis.

• Apart from the above-mentioned Purchase Orders, there are various other Purchase

Orders wherein it is mentioned that the contract between the Appellant and the buyer was

on FOR basis and also that the transit insurance upto the place of destination was the

responsibility of, and had been borne by, the Appellant. The copies of such Purchase

Orders submitted by the them along with appeal memorandum.

·• Since contract of supply of goods was on FOR basis, the property in the goods was

transferred to the customers only when goods were delivered to them at the place of

destination specified by them and aot when. the goods left factory of production at
Ahmedabad.

The transit insurance for the journey of goods from the place of factory of production to

the place of destination specified by the · customers was the responsibility of the

Appellant. It was taken by the Appellant at their own cost in order to protect the goods

from any kind of unavoidable circumstances. This also clearly establishes that the

ownership of the goods belonged to the Appellant till the place of destination

• A copy of declaration from a customer of the Appellant that the relevant contract was on

FOR basis, no separate charges were charged by the Appellant towards transportation

cost and the transit insurance for the journey of goods was the responsibility of the
pellant is enclosed along with appeal memorandum.

6
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F.No. GAPPL/COM/CEXP/641/2021-Appeal

0

• Thus, the Appellant continued to be the owner of the goods till the goods were delivered

at the place of destinations specified by th stomers. The ownership of the goods was

transferred only when the goods were delivered at the place of destination. Therefore,

contract of sale of goods was complete only when the goods were delivered at the place

of destination by·the Appellant and not before that.

0 The Appellant referred Para 3 & 4 of the Circular No. 1065/4/2018-CX dated 08/06/2018

issued by the CBIC and submitted that the Place of removal is the place of destination as

specified by the customers in their case.

e The Appellant referred Para 8.2 of the Circular no. 97 /8/2007-CX dated 23.08.2007

issued by the CBEC and submitted that it is a settled law that in a case where the

manufacturer is contractually responsible to deliver the goods at the place of destination

specified by the customer and to bear the cost of transportation, i.e., the sale is on FOR

basis, the place of removal is such delivery point and not the factory of production.

The Appellant referred the definition of the term "input service" provided under Rule 2(1)

of CENVAT Credit Rules, 2004, which provides that "input service" means any service

used by the manufacturer, whether directly or indirectly, in or in relation to the

manufacture of final products and clearance of final products from the place of removal

and includes services used in relation.to outward transportation upto the place of removal.

The phrase "from the place of removal" in the "means" part of the definition was

substituted with "upto the place of removal" with effect from 01/04/2008. They submitted

that the above definition very categorically provides that input service includes services

used in relation to outward transportation upto the place of removal. Had the legislature

intended to exclude services of outward transportation, they would not have used the

words "outward transportation upto the place of removal" in Rule 2(). Thus, Rule 2(l)

itself covers within its ambit services of outward transportation upto the place of removal

as input services.

o In the instant case, cenvat credit taken by Appellant pertains to outward transportation of

goods from factory to place of removal, i.e. the Appellant's branches/ office / godown of

concerned transporter / courier or customer's premises, as the case may be. Therefore,

having regard to provisions of Rule 2(1), Appellant is entitled to take cenvat credit of

service tax paid in respect of outward transportation of goods from factory to the

Appellant's branches/ office / godown of concerned transporter / courier or customer's

premises, as the case may be.

Reliance is placed on the Order dated 21/04/11 passed by the Hon'ble High Court of

Gujarat in the Appellant's own case pertaining to the same 'matter. A copy of the said

Order is submitted by the appellant along with appeal memorandum.
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• The Appellant relies on the following case laws in support of thcir aforesaid arguments:

(a) MIS ULTRA TECH CEMENT LTD. VERSUS CCE & ST, ROHTAK 2014
(10) TMI 679 - CESTAT NEW DELHI

(b) MIS AK AUTOMATICS :I, III MIS NICKS INDIA TOOLS, MIS MIRCRO
TURNERS VERSUS C.C.E. & S.T. -ROHTAK, LUDHIANA 2018 (11) TMI
1603 - CESTAT CHANDIGARH

(c) COMMISSIONER OF CENTRAL EXCISE, AI-IEMEDABAD-11 VERSUS
MIS CADILA HEAL TH CARE LTD. 2013 (1) TMI 304 - GUJARAT HIGH
COURT

(d) COMMISSIONER OF C. EX. & CUSTOMS VERSUS PARTH
POLYWOOVEN PVT. LTD.2011 (4) TMI 975 - GUJARAT HIGH COURT

e) SHAILYENGINEERING PLASTICS LTD VERSUS C.C.E. & S.T.
VADODARA-112021 (6) TMI 27- CESTAT AHMEDABAD

(f) THE COMMISSIONER, CENTRAL GOODS AND SERVICE TAX VERSUS
MIS. ULTRATECH CEMENT LTD. 2020 (3) TMI 1206 - GUJARAT
HIGHCOURT

(g) MIS ULTRATECH CEMENT LTD. VERSUS C.C.E.
KUTCH--(GANDHIDHAM)'2019 (2) TMI 1487 - CESTAT AHMEDABAD

(h) MIS. JAYANT AGRO ORGANICS LTD. VERSUS C.C.E. & S.T.,
VADODARA-I 2019 (11) TMI 1123 - CESTAT AHIIEDABAD

(i) MIS RR KABEL LIMITED VERSUS C.C.E. & S.T. SILVASSA 2019 (11)
TMI 1122 - CESTAT AHMEDABAD

G) MIS ULTRATECH CEMENT LTD. VERSUS CC, CE & ST, HYDERABAD
2016 (7) TMI 594 - CESTAT HYDERABAD

• Under the OIO dated 26107121, the Assistant Commissioner in Para 15 relied upon the

Hon'ble Supreme Court Judgment in Civil Appeal No. 11261 of 2016 in this regard the

appellant submitted that after the above judgment, the CBIC had issued Circular

No.10651412018-CX dated 0810612018 and considering the said board circular vis-a-vis

the Hon'ble Supreme Court judgment, the Hon'ble CESTAT Ahmedabad had passed the

judgment in the. case of Ultra Tech Cement MIS ULTRATECH CEMENT LTD.

VERSUS C.C.E. KUTCH (GANDHIDHAIM) 2019 (2) TMI 1487 - CESTAT

AHMEDABAD and the above judgc,nent was upheld by Hon'ble Gujarat High court vide

THE COMMISSIONER, CENRTAL GOODS AND SERVICE TAX VERSUS Is. UL

TRATECH CEMENT LTD. 2020 (3) TII 1206 GUJARAT HIGH COURT. Therefore,

the Assistant Commissioner has failed to appreciate that the view taken in the Hon'ble

Supreme Court judgement in Civil Appeal No. 11261 of 2016, filed by

COMMISSIONER OF CENTRAL EXCISE SERVICE TAX VERSUS ULTRA TECH

CEMENT LTD. is no longer valid.

0 Invocation of extended period under section 11 A of the act is incorrect and bad in law.

The SCN nowhere speaks about which of various acts of commissions or omissions have

been committed by the Appellant justifying invocation of larger period. It is not the case

of suppression offacts or any willful misstatement with any intention to evade paymentof

duty.It is also significant to note that Revenue has never alleged anysuppression of facts

intent to evade payment of duty at any time.
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F.No. GAPPL/COM/CEXP/641/2021-Appeal

e The Assistant Commissioner has imposed penalty under Rule15(2) of the Cenvat Credit

Rules, 2004 read with Setion 11AC ofde cit@al Excise Act, 1944. It is submitted that

for imposing penalty, there should bean intention to evade payment of duty on the part of

the Appellant supported by documentary evidences. The Appellant submits that they have

always been under the bonafide belief that the relevant cenvat credit had been

legitimately availed. There was no intention to avail wrong cenvat credit. Therefore, no

penalty is imposable in the present case.

4. Subsequently, the appellant submitted additional submission on 12.09.2022 vide their
#

letter dated 09.09.2022, wherein they inter alia submitted the following grounds :

" Copy of the CA certificate issued by the appellant's statutory auditor, certifies that with

regard to the period under dispute, for all the transactions of the appellant with their

customers pertaining to analytical instruments, freight was included in price of goods and

formed integral part of assessable value.

e Copy of declaration made by customers of the appellant stating that the relevant contracts

were on FOR basis, no separate charges were charged by the appellant towards

transportation cost and transit insurance for the journey of goods was the responsibility of

the appellant.

• The appellant requested to set aside the impugned order passed by the adjudicating

authority.

5. Personal hearing in the case was held on 26.09.2022. Shri Arjun S. Akruwala, Chartered

Accountant; appeared on behalf of the appellant for personal hearing. He reiterated submission

made in appeal memorandum and submitted copies ofjudgement in support of his contention.

0
6. I have carefully gone tlu·ough the facts of the case, grounds of appeal, submissions made

.. .
111 the Appeal Memorandum & in additional submission dated 09.09.2022 and documents

available on record. The dispute involved in the present appeal relates to availment of Cenvat

Credit on Service Tax paid by the appellant on courier services paid to courier service provider,

viz. M/s. XPS Courier, M/s. Gati Courier and SAFEX Express (P) Ltd., for delivery of the

finished goods from the factory of the appellant. The adjudicating authority had confirmed the

demand observing that the appellant have not submitted any transactions details as admitted

before Hon'ble CESTAT, and confirmed the demand disagreeing with the defence given by the

appellant that they have transported the goods on FOR basis alone. The adjudicating authority

also did not agree with the contention of the appellant that the freight and insurance have been

paid by them and that the property was not transferred to the buyers and the appellant held the

ownership of the goods till it reached the buyers premises. The adjudicating authority while

- . ., onfirming the demand also relied upon the Hon'ble Supreme Court judgment in Civil Appeal

261 of 2016, in the case of the Commissioner of Central Excise Service Tax Versus Ultra

ment Ltd. ·

9
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7. I find that the impugned order has been passed in the remand proceeding ordered by

Hon'ble CESTAT, Ahmedabad vide Order No. A/74/WZB/AHD/2209 dated 02.01.2009. In the

said Order, the CESTAT has held that

"3. I.find that in this case the basic issue· is the determination ofplace of removal.

According to the instructions issued by CBEC vide F.No. 137/85/2007-CX.4 dated

23.08.2007, (Circular No. 97/8/2007) the credit is available if the service tax is paid on

transportation service up to the place ofremoval. The Board has also clarified that the

determination ofplace ofremoval depends upon the nature oftransaction and the stage

where the property in the goodspasses to the buyer. The learned C.A. fairly admitted that

the primary issue that is determination ofplace ofremoval has not been made by both the

sides. Branches and consignment agents, as per the provisions ofSection 4 of Central

Excise Act, are recognized as places of removal. In terms of Board's instruction also

credit ofservice tax would be admissible ifthe price is inclusive oftransportation cost up

to the place ofremoval. This aspect has not been considered at all. With the consent of

both the sides, the matter is reminded to the Original Adjudicating Authority to decide

the place of removal in respect of different types of transactions and decide the

admissibility or otherwise of CENVAT credit-on the basis of instructions issued by the

Board and other decisions as applicable. Further the learned C.A. also 'admitted that the

appellant should be required to give details of amount involved _in category wise

transactions and he would be submitting the same. The Original Adjudicating Authority

to decide the issue after giving an opportunity to the appellants to submit the details of

transactions and also to present their case. The stay petition as well as the appeal get

disposed offin the above manner."

7. I In the present case, while confirming the demand m the denovo proceedings, the

adjudicating authority has observed as under:

"Ifind that the assessee have stated that the sales are on FOR basis, wherein theFeight

is paid and included in the assessable value, as discussed above, I find that in some

invoices there is a specific mention regarding the roadlines I goods carrier vide which

the goods should be sent and in some cases it has been mentioned that the transit

insurance need not be covered. However, notwithstanding the above claim, I disagree

with the defence given by the assessee that they have transported the goods on FOR basis

alone. The relevant invoices / agreements go on to establish that the goods have been

transported on CIF I CFR basis. Hence, it cannot be saidfor sure that the freight and

insurance have been paid by the assessee and hence it cannot be presumed that the

property was not transferred to the buyers and that the assessee held the ownership ofthe

s still reached the buyerspremises.

10
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14.4 Further, Ifind that the assessee has not complied with the Hon'ble CESTAT

order to submit the details of transactions di admitted by the CA that the appellant

would give details ofamount involved in category wise transactions and be would be

submitting the same. During Persoiial Hearing they have submitted the copy ofprice

listfor theyear2007-2008, they have not submitted any transactions details as admitted

before Hon'ble CESTAT.

15. Further, I rely upon the Hon 'ble Supreme Court judgment in Civil Appeal No.

11261 of2016, fled by the Commissioner ofCentral Excise Service Tax Versus Ultra

Tech Cement Ltd. On the issue ofCENVAT Credit ofGoods Transport Agency Service

availedfor transport ofgoodsfrom the "place ofreinoval" to the buyers premises. "

7.2 I find that in the impugned order, the adjudicating authority has observed that the

appellant has submitted only Price Lists for the year 2007-2008 (effective from 0 1.04.2007 and

- -0 effective from 01.07.2007) and the appellant has failed to submit any transactions details

regarding details of amount involved in category wise transactions as admitted by the CA before

the CESTAT. However, in the discussion and finding, the adjudicating authority has also

referred to some purchase order as well as some invoices. Hence, there appears to be a

contradiction in approach of the adjudicating authority.

7.3 I also find-that the appellant along with their written submission submitted the following

documents:

(i)

0

(ii)

Copy of the CA certificate dated 06.09.2022 issued by Sorab S. Engineer & Co.,

Chartered Accountants (Firm Registration No. 110417W), certifying .that with regard

to the period FY 2005-06 and 2006-07, for all the transactions of the appellant with
. .

their customers pertaining to analytical instruments, freight was included in price of

goods and formed integral part of assessable value and also stated that Ambalal

Sarabhai Enterprises Ltd. had .paid appropriate duty of excise payable when

calculated by including freight in the assessable value, since sales were.made onFOR

basis.

Copy of declaration made by following customers of the appellant stating that the
: . .

· relevant contracts for the period FY 2005-06 and 2006-07 were on FOR basis, no

separate charges were charged by the appellant towards transportation cost and transit

insurance for the journey of goods was the responsibility of the appellant.

(a) Mis. The Chemical Center, Udaipur (Declaration dated 20.09.2021)

(b) Mis. General Scientific Company, Jaipur (Declaration dated 16.09.2021),

(c) Mis. Tomar Scientific Corporation, Kota (Declaration dated 15.09.2021)

(d) Mis. Lalit PustakBhandar& General Store, Shriganganagar (Letter dated

20.09.2021)

Copies of Puichase Orders received from following Customers showing the Contract

were on FOR basis.

(a) Purchase Order dated 19.06.2006 of Mis. Kanoria Chemicals & Industries Ltd.

11
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(b) Purchase Order dated 05.04.2006 ofMis. Gujarat Alkalies and Chemicals Ltd.

(c) Purchase Order dated 23.03.2005 ofMis. Instruments &Equipments Company

(d) Purchase Order dated 15.07.2005 ofMIs. GSR Products Limited

(e) Purchase Order dated 28.12.2005 ofMIs. Shriram Rayons

(f) Purchase Order dated 13.01.2006 of Mis. Paradeep Phosphates Ltd.

(g) Purchase Order dated 02.12.2006 ofMIs. Nirma Ltd.

(h) Purchase Order dated 25.01.2007 ofMIs. Uvsar India

(i) Purchase Order dated 09.01.2007 ofMis. Krishak Bharati Co. Op. Ltd.

(iv) Copies of Sample Invoices issued by them during tle relevant period.

On perusal of these documents, it is observed that the transactions has been on FOR basis.

8. I also find that the Hon'ble High Court of Gujarat in the Appellant's own case, pertaining

to the same matter and for the period from January-2007 to December-2007 dismissed the tax

appeal filed by the department vide Order dated 21.04.2011 in Tax Appeal No. 433 of 2010. The

adjudicating authority has not discussed any thing about the same while passing the impugned

order. It is, therefore, observed that the Hon'ble High Court of Gujarat has allowed the Cenvat to

appellant in similar case pertaining to January-2007 o December-2007.

9. The adjudicating authority, while confirming the demand in Para 15 has relied upon the

Hon'ble Supreme Court Judgment dated O 1.02.2018 in Civil Appeal No. 11261 of 2016. In this

regard, I find that after receipt of the above judgment and other judgment i.e. CCE vs Mis Roofit
Industries Ltd 2015(319) ELT 22l(SC); CCE vs Ispat Industries Ltd 20·15(324) ELT670 (SC)

&CCE, Mumbai-III vs Emco Ltd 2015(322) ELT 394(SC); the CBIC had issued Circular

No.1065/4/2018-CX dated 08.06.2018 giving reference to the said judgement dated 01.02.2018

also and clarified, inter alia, that where the contract for sale is FOR contract and in the case of

FOR destination sale, where. the ownership, risk in transit, remained with seller till goods are

accepted by buyer on delivery and till such time of delivery, seller along remained the owner of

goods retaining right of disposal, benefit has been extended by the Apex Court on the basis of

facts of the cases. However, I find that the adjudicating authority not considered the said circular,

while passing the impugned order. The relevant text of the same is as under:

"3. General Principle: As regards determination of 'place of removal', in general the
principle laid by Hon'ble Supreme Court in the case of CCE vs Ispat Industries Ltd
2015(324) ELT670 (SC) may be applied. Apex Court, in this case has upheld the
principle laid down in Mis Escorts JCB (Supra) to the extent that 'place of removal' is
required to be determined with reference to 'point of sale' with the condition that place of
removal (premises) is to be referred with reference to the premises of the manufacturer.
The observation of Honb'le Court in para 16 in this regard is significant as reproduced
below

16. It will thus be seen where the price at which goods are ordinarily sold by the
assessee is different for different places of removal, then each such price shall be
deemed to be normal value thereof. Sub-clause (b) (iii) is very important and
makes it clear• that a depot, the premises of a consignment agent, or any other
place or premises from where the excisable goods are to be sold after their
clearance from the factory are all places of removal. What is important to note is

12
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that each of the premises is referable only the manufacturer and not to the buyer
of excisable goods. The depot or the premises of the consignment agent of the

. ' . .

manufacturer are obviously places which are referable to the manufacturer. Even
the expression "any other place of premises" refers only to a manufacturer's place
or premises because such place or premises is to be stated to be where excisable
goods "are to be sold". These are key words of the sub-section. The place or
premises from where excisable goods are to be sold can only be manufacturer's
premises or premises referable to the manufacturer. If we were to accept
contention of the revenue, then these words will have to be substituted by the
words "have been sold" which would then possibly have reference to buyer's
premises."

o 10.

4. Exceptions: (i) The principle referred to in para 3 above would apply to all situations
except where the contractfor sale is FOR contract in the circumstances identical to the
judgment in the case ofCCE, Mumbai-Ill vs Emco Ltd 2015(322) ELT 394(SC) and CCE
vs .Jvfls Rooflt Industries Ltd 2015(319) ELT 221 (SC). To summarise, in the case ofFOR
destination. sale such as Mls Emco Ltd and Mis Rooflt Industries where the ownership,
risk in transit; remained with the seller till goods are accepted by buyer on delivery and
till such time ofdelivery, seller alone remained the owner ofgoods retaining right of
disposal, benefit has been extended by the Apex Court on the basis offacts ofthe cases."

In view of the above discussion and on verification of the documents submitted by the

0

appellant, CA certificate dated 06.09.2022 mentioned para supra certifying that during the

relevant period all the transactions of the appellant, freight was included in price of goods and

formed integral part of assessable value; various Purchase Orders submitted by the appellant and

various Declaration of the Customers of the appellant, I find that in the present case the contracts

for sale is FOR contracts and the ownership, risk in transit, remained with the appellant till goods

reached the destination of the Customers. Therefore, the appellant is eligible for Cenvat in the

case as clarified in Para 4 of the CBIC CircularNo.1065/4/2018-CX dated 08.06.2018 mentioned

supra.

11. In view of the above discussion, I set aside the impugned order and allow the appeal filed

by the appellant.

The appeal filed by the appellant stands disposed of in above terms.

.----.-a,oebe
(Akhilesh Kumar) «'

Commissioner (Appeals)

Attested

s(R. C. d£yar)

Superintendent(Appeals),

CGST, Ahmedabad
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To,

M/s. Ambalal Sarabhai Enterprise Ltd.,

89-92, Naroda Industrial Estate,

Naroda, Ahmedabad - 382330

The Assistant Commissioner,

Central GST & Central Excise,

Division I, Ahmedabad North

Appellant

Respondent

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division I, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmeclabad North

or.nee
6) PA file
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