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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of india, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid : -
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Z’:\(\,}(‘i' In case of any loss of goods where the loss occur in transit from a factory to a

“srehouse or to another factory or from one warehouse to another during the course of
up,socessing of the goods in a warehouse or in storage whether in a factory or in a warehouse. *:
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(A) In case of rebate of duty of excise on goods exported o any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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(B) . In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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(c)  Credit of any duty ailowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OlO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
“prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. '
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the 'amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at ond ﬂoor,BahumaIi Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunai shall be filed in quadruplicate in form EA-3
as prescribed under Rulg:6 of Gentral Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As

. the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or O.1L.O. as the case may be, and the-order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-l item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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ment of 10% of the duty demanded where duty or duty and penalty are in disputg, or

= In view of above, an appeal against this order shall lie before the Tribunal on
%alty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

~

The present appeal has been filed by M/s. Amin Associates, Strmala 3, Vijéy Park
Society, Opp. Municipal Market, Navrangpura, Ahmedabad — 380009 (hereinafter referred to as
“the appellant”) against Order-in-Original Number CGST/A’bad North/Div-VII/ST/DC/48/2021-
22 dated 21.09.2021 (hereinafter referred to as “the impugned order”) passed by the Deputy
Commissioner, Central GST.& Central Excise, Division VII, Ahmedabad North (h.ereinafter‘

referred to as “the adjudicating authority”).

2. Briefly stated, the fact of the case is that the appellant is holding PAN No.
AAGFA2999C. On scrutiny of the data received from the CBDT for the Financial Years 2015-
16 & 2016-17, it was noticed that the appellant had earned an income of Rs. 25,12,246/- during
the FY 2015-16 and an income of Rs. 14,80,036/- during the FY 2016-17, which was reflected
under the heads “Sales / Gross Receipts from Services (Value from ITR)” by the Income Tax
department. Accordingly, it appeared that the appellant had earned the said substantial income by
way of providing taxable services but has neither obtained Service Tax registration nor paid the
applicable service tax thereon. The appellant was called upon to submit copies of Balance Sheet,
Profit & Loss accounts, Income Tax Returns, Form 26AS, etc. for the said period, however, the

appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/AR-1/Div-
VII/A’bad-North/Unreg-15-16/35/20-21 dated 17.12.2020 demanding Service Tax amounting to
Rs. 5,86,281/- for the period FY 2015-16 & FY 2016-17, under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest and imposition
of penalty. The Show Cause Notice was adjudicated vide the impughed order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 2,61,507/- was confirmed under
proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under
Section 75 of the Finance Act, 1994. Further (i) Penalty of Rs. 2,61,507/- was also imposed on
the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was

imposed on the appellant under Section 77 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal. The
appellant in their appeal memorandum and in their additional written submission submitted

during the course of personal hearing, inter alia, submitted the following grounds:

o The appellant is engaged in the construction of school, office, individual residential
“bunglow and projects provided by the Trust and national monuments. The appellant is
eligible for the basic exemption of a small service provider. The appellant has already

provided details of the contract receipt along with the nature of work.
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tax leviable thereon under Section 66B of the Finance Act, 1994. In the FY 2014-15, the
gross value of taxable seivice is Rs. 4,64,735/ éllld after considering the abatement of
01'igi11al and repairing work, the taxable value is Rs. 1,86,553/-. In the FY 2015-16, the
“gross value of taxable service is Rs. 8,40,456/- and after considering the abatement of
original and repairing work, the taxable value is Rs. 3,42,209/-. In the FY 2016-17, the
gross value of taxable service is Rs. 6,05,266/- and after considering the abatement of
original and repairing work, the taxable value is Rs. 2,32,585/-. In the above years after
taking the exemption of construction of residential houses and construction of historical
monu'ment,' the gross taxable value does not exceed Rs. 10,00,000/- Therefore, the

appellant is eligible for exemption Notification No. 33/2012-ST dated 20.06.2012.

In support of their above stand, the appellant relied on Ashok Kumar Mishra vs. CCE &
ST [(2018) Tax Pub (ST) 0298 (CESTAT-AIL); (2018) 082 ITPJ (S) 0193]. Applying the
above judgment, the appellant is eligible for small service provider exemption after

considering exemption and abatement. Hence, there is no liability for service tax arise.

The appellant further submitted that the liability of the service tax does not arise for the-
service provided to construction of individual residential bungalow.. By plain reading of
Sr. No. 14(b) of the mega exemption Notification No. 25/2012-ST dated 20.06.2012, it
said that a single residential unit otherwise than as a part of a residential complex. The

work done by the appellant are for single residential bungalow‘ and within all well-known
| societies, where all the bungalows are independent. Therefore, the said work is exempted

under Sr. No. 14(b) of mega Notification No. 25/2012-ST dated 20.06.2012.

The appellant is engaged in construction of Shreyas Foundation, which is an educational
school as per Sr. No.12A (b) of, the mega exemption Notification No. 25/2012-ST dated
20.06.2012, a structure meant predominantly for use as an educational or under a contract
which had been entered into prior to the 1st March, 2015 is exempt from the service tax.

The appellant is submitted the letter stating that the work executed prior to 01.03.2015.

The appellant further submitted that the liability of the service tax does not arise for the
construction service provided to Sabarmati Ashram Preservation and Memorial Trust,
Sabarmati Ashram is known as Gandhi Ashram. It is a monument and to maintain it
renovation and some changes are required. Such 1‘enovatiop works are performed in
massage gallery, prathana bhumi, parab; hradaykunj, library, inagan nivas, dada nu ghar,
shop where the khadi and Ghandhi related items are sold, parkshit lay, toilet, ramlal
quarter. Moreover, the landscaping work like change in flooring where there is kacha
floor, leveling work, etc. Therefore, the work provided to Sabarmati Ashram Preservation
and Memorial Trust is exempt as per Sr. No. 12(b) of the mega exemption Notification

No. 25/2012-ST dated 20.06.2012.
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o The appellant has provided service to 'The Serenity Trust' where the work is performed in
'oxygen park' related to toilet block, drinking water, road, etc. The appellant has received
the letter from the trust prior to 01.03.2015 and submitted along with submission. The
appellant has provided service to Anand S Sarabhai Charity Trust where the work is
performed for trust admin department. The appellant has provided service to Samunnati
Trust where the work is performed for trust admin department. The letters for the same
are also submitted by them. From the above it is said that all works are done for trust and
non-profit organization, any services provided to non-profit organization and trust is out

of purview of the service tax.

o The appellant has provided service of renovation of clinic to Dr.: Seema Patel and the
same is exempted under a structure meant predominantly for use as a clinical or under a
contract which had been entered into prior to the 1st March, 2015 as per Sr. No. 12A(b)
of the mega exemption Notification n0.25/2012-ST dated 20.06.2012. From the above
points, it said that the appellant is providing services to Sabarmati ashram, educational
institute, clinic, trust, individual bunglow, etc. which are trust and non-profit organization
or educational institute or monument and therefore it is out of purview of service tax.

Hence the applicability of service tax does not arise.

o The SCN is issued for the period 2015-16 and 2016-17 with the ascertained amount. But
the department without issuing another SCN, added the period of 2017-18 to the order.

Therefore, the order is invalid and required to be quashed.

o The SCN fails to assert classification under a particular head, hence, levy and collection
of tax on the basis of specified taxable service have not been at all considered as well as
the criteria of basic exemption limit. Thus, show cause notice is without application of
mind and completely mechanical. The aiapellanl has relied on following judicial

pronouncement:

a. Commissioner of C.Ex. Banglore Vs. Brindavan Beverages (P) Ltd. — 2007 (213)

- ELT 487 (SC) |

b. Mahadev Trading Company Vs. Union of India — 2020-TIOL-1683-HC-AHM-GST

c. Sahibabad Printers Vs. Additional Commissioner CGST (Appeals) and 2 others —
2020-TIOL-2164-HC-ALL-GST 4

d. Principal Commissioner Vs. Shubham Electricals — 2016 (42) STR J312 (Del.)

e. Back Office IT Solutins Private Limited Vs. Union of India in W.P © 5766/2019 &
CM APPL. 25101/2019 |

s TFrom the above it is said that the SCN is issued without applying legal procedure and

. @ A mechanical manner. SCN is not specific on the contrary lack of details. Here also SCN

%,
A CENTR
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',_’:fail'ed to establish under which service head the appellant is liable to pay service tax.

Fherefore, SCN is vague and liable to b.: quashed.
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e They have filed all income tax 1etu1ns within the ‘time. There malafied intention cannot

be attributed to the appcllant Therefore, the d«,mand for an extended periods is hit by

limitations.

o There is no (a) fraud; or (b) collusion; or (c) willful mis-statement; or (d) suppression of
facts; or (e) contravention of any of the provisions of this Chapter or of the rules made
there under with intent to evade payment of service tax. Therefore, penalty under Section

78 should not be imposed. The appellant is relied on following judicial pronouncement:

a. Continental Foundation Jt. Venture Vs. CCE, Chandigarh-1 — 2007 (216) E.L.T. 177
(S.C) .

b. CCE; Tiruchirapalli Vs Shri Suthan Promoters — 2010-T10L-623-HC-MAD-ST

c. RAC Steels Vs. CCE, Salem —2010-T10L-484- CESTAT-MAD

d. Rajarani Exports Vs. CCE, Salem — (2010) 18 STR 777

e The appellant has'not charged service tax from the service receivers as the appellant was
under bona-fide belief that no service tax is payable. The appellant has not collected
service tax from the service receivers and therefore provision of Section 67(2) will be
applicable and benefit of cum duty valuation is admigsible and therefore taxable value is

required to be recomputed.

4. Personal hearing in the case was held on 20.10.2022. Ms. Priyanka Amin, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. She reiterated submission
made in appeal memorandum and in the written submission submitted during the personal

hearing.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum as well as in the additional written submission and documents
available on record. The dispute involved in the present appeal relates to the confirmation of
demand for service tax on the income received by the appellant for providing taxable services.
The confirmation of demand pertains to the period FY 2015-16 to FY 2017-18 (up to Jun-2017).
The adjudicating authority had confirmed the demand considering the service provided by the
appellant to be covered under the category of Construction Service and denying the exemption

benefit as sought for by the appellant in their reply to the show cause notice on various grounds.

6. I also find that main contention of the appellant is that the construction service related to
school, individual residential bunglow and projects provided by the Trust and national

monuments, etc., which are exempted from Service Tax vide Notification No. 25/2012-ST dated

20.06.2012 and the remaining amount not exceeding the threshold limit of Rs. 10,00,000/- and
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impugned order demand has been confirmed for the period from 2015-16 to 2017-18 (up to Jun-

2017), without issuing another SCN, therefore, the impugned order is invalid.

7. It is observed that the adjﬁdicating authority, while confirming service tax
demand, has held that the activity undertaken by the appellant were classifiable as Consfruction
Service. However, on verification of the letters issued / signed by the service recipient of the
appellant, I find that the appellant are not providing Construction Services to any of the service
recipient and providing service mainly related to “preparing bill of estimates, selecting suppliers,
ordering the materials, verification of supply, recommendation of payment of bills, organizing
1abour contractor, fixing rates, verification of bills of labour contractor and supervision of
progress and its completion of Construction work”. Whereas, during the passing of the impugned
order, the adjudicating autho.rity has not observed the said things -and confirmed the demand
extending 60% abatement benefit available to the Work Contract Service. -I find that the
appellant provided taxable service as per Section 65B(44) of the Finance Act, 1994, as their
service not falls within negative list of services as given in the Section 66D of the Finance Act,
1994, however, on verification of the various documents submitted by the appellant, I find that
the service provided by the appellant could not be termed as Construction / Work Contract
service as held by the adjudicating authofity in the impugned order. Thus, the impugned order is
not proper and legal and required to be remanded back for verification of the documents

thoroughly and arrive at the nature of services provided by the appellant.

8. I also find that in the SCN in question, the demand has been raised for the period FY
2015-16 & FY 2016-17 based on the Income Tax Returns filed by the appellant and for the FY
2017-18 (up to Jun-2017), the SCN stated as below:

“11. (ii) Service Tax liability not paid during the financial year from 2017-18 (up
to June 2017), ascertained in future, should not be demanded and recovered from them

under proviso to Sub-section (1) of Section 73 of Finance Act, 1994.”

8.1 While passing the impugned order, the adjudicating authority also confirmed the demand
fdl‘ the FY 2017-18 (up to Jun-2017). In this regard, I find that when in the SCN the demand has
not been quantified for the FY 2017-18 (up to Jun-2017), then confirmation of demand by the
.adjudicating authority for the said period in the impugned order is not justifiable, legal and
proper. A similar view has been taken by the Hon'ble Tribﬁnal in the case of Shree Bankey Brass
‘Products Vs. Commissioner of Central Excise, Meerut-11 — 2017 (358) ELT 1104 (Tri. AlL). The

relevant partts of the said judgment are reproduced below :

“S,  Having considered the rival contentions and on perusal of records, we find that
said show cause notice dated 26-6-1997 has not quantified the demand raised. It has

mentioned that the quantification would be done at the stage of adjudication. As the

Q“"“z cEnlta G,
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the said show cause notice dated 26-6-1997 is not sustainable. We'therefore, allow the

appeal. The appellant shall be entitled for coz’z;i%‘ﬁféntial relief, as per law.”

8.2  Inview of the above, I find that the impugned order is not sustainable for the FY 2017-18
(up to Jun-2017).

9. As regard the benefit of threshold limit of exemption as per the Notification No. 33/2012-
ST dated 20.06.2012 admissible to the appellant or not, I find that the total value of service
provided during the Financial Year 2014-15 was Rs. 21,03,765/- & during the Financial Year
2015-16 was Rs. 25,12,246/- as provided by the appellant, which is relevant for the exemption
under Notification No. No. 33/2012-ST dated 20.06.2012 for the FY 2015-16 & FY 2016-17.
Since this is dependent upon the value of taxable services provided during each financial year,
this aspect.also needs to be examined during the remand proceedings. Hence, it is also directed to
adjudicating authority to check the eligibility of the same after considerin'g the amount if any
exempted from W11ole of service tax leviable thereon under Section 66B of the Finance Act,

1994.

10.  Asregard the contention of the appellant that they have not charged service tax from the
service receivers and therefore provision of Section 67(2) will be applicable and benefit of cum
duty valuation is admissible and therefore taxable value is required to be recomputed, the same

may also be examined by the adjudicating authority and give appropriate finding on the same.

11.  In view of the above discussion, I set aside the impugned order and remand the case to

the adjudicating authority to decide the case as per directions given above.

12, ordier et IRT g9 S TS ordie T FrveTRr Sudieh adte & R Strat B
The appeal filed by the appellant stands disposed of in above terms.
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—

(Akhilesh Kumar)

Commissioner (Appeals)

Attested Date: 07.11.2022

(R. €. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST
To, .
M/s. Amin Associates, Appellant
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Surmala 3, Vijay Park Society,
Opp. Municipal Market,
Navrangpura,

Ahmedabad — 380009

The Deputy Commissioner, Respondent
Central GST, ,
Division—VH, Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North |
3) The Deputy Commissioner, CGST, Division VII, Alnﬁedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)
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