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rzjaa (rftai) arr uRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out· of Order-in-Original No. CGST/A'bad North/Div-VII/ST/DC/130/2021-22
f2#a: 24.02.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VII,
Ahmedabad-North

3147<:'icbciT cj?]" rJTl7" ~ ~ Name & Address

1. Appellant

M/s Bhavanbhai Haribhai Patel,
B/10, Uma Bhavani,
Opposite Chandkheda Railway Station,
Chandkheda, Ahmedabad - 382470

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnaga.r, Ahmedabad - 380052

() ail anfa gr or@a am2r h sriih 3pra aar & at as s om? a ufa zrenferf
f1 sag Tg #er 3r@rart at 3r4la zu :fffliffOT 3mrI WITa aar a1 .

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be _against such order, to the appropriate authority in the following way :

~· fl-<cb I'< cl5l" :fR(lflUf~
Revision application to Government of \ndia :

(«) #4tu slyea 3ff@fu, 1994 t nr 3raa Rt aar mg mii aR i qi)a
enr qt '3l=f-~ cB" ~~ 4'<'1cb cB" ;m=rfu :fffla:ruT 377la 3ft Rra, 4rd #al, fat
iaru, Ga f@, a)ft ifGra, la {ta ma, ira +f, { fecal : 110001 al at urft
afeg 1
(i) A revision applioation lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) llft 1=ffcYf cB1" "ITTR i a Rt zf arar fa +urn <TT 3lr[f cbl-<~I~ ~
a faRt ugtr au suer ia a sa z; f , zq fa auerr zm arugr i are

fa8) arut zu fa# srusrm h if l=flcYf l 4Raza a hr gs{ et 1

.
In case of any loss of goods where the loss occur in transit from a factory to a

ouse or to another factory or from one warehouse to another during the course of
ssing of the QOOds in a warehouse or in storage whether in a factory· or in a warehouse.
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Ta ag fhR ug zr qr Ruff Ta u u ma ffft i wuzjr zrca ae rG T
surd grca # Rd a me IJll" a # ars ft#t ug zn r? fuffa &t

(A) In case of rebate of duty of excise on goods exported to any country or ~erritory
outside· India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

zf? yea r 47a Rag farna as (in u qr at) ff fhzu 1ml" l=flc7f "ITTI '
• I

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.·

sift wnaa al 5area ye # yrarfg il suetfm 6t n{ & oil ha arr?r wit gr
errt gi fu a yurRa .mgr, s#ta a rr Lffffif cIT WlY lR zr a i fa arf@em (i2) 1998
arr 1o9 err fga fag ag st1

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or thH Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109-of the Finance (No.2) Act, 1998. ·

tu surer ye (r@ta) Bzumat, 2oo1 a frua 9 cfJ 3RJ7ffi FclPtfctt;c >fq"'3f ~ ~-8 if errmwrr , )fa arr?r # uf sar ha feii fl l=JIB cf) 4flu per-r?gr vi 3r@la 3r#gr 6t
err-err mwrr cf) WV.- '3ftrcr 3lNcR fclxlT uni alR@1a rer arr <. pl yggnf a 3RJ7@ tITTT
35-~ if mfu,. I#r cfJ 'l_f@R cfJ ~.~ "ill~ i'rorR-6 "'q@R *i Wd 'lfr "ITT.fr ~ I

.
The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of CentraLExcise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OlO ,and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee· as prescribed• under Section 35-EE of CEA, 1944, under Major
Head of Account.. •

(2) Rfer 37raa rr uei ia van va ala qt zn mua a st at ua 2oo/- pl z4Tar
6t Gr; 3jk uri icaaqa era a vnear "ITT cTT 1 ooo/- #l #l 4Tar a6t ugI .

The ·revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tr ycea, 4tu snaa yen qi itara ar4#tu znf@ea,fa 3r4tea
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ah salad zca 3tf@Rm, 1g44 #t arr 35-4)/as-z # 3irif«:

Under Section 35B/35E of CEA, 1944 an appeal lies to :-

(a) saffra qRo 2 (1)a iaag 31ju # 3rcarat t rfa, srftal a mmv#tr zye,
tr Gara yea vi tar ar9#ta mn@raw (Rrec) #6t 4fa fr #if8at,
3HFlC:16JIC: 24H1Tel, aqg1If] /a ,aua1 ,fry4RI,3lg4Isl -3ooooA

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be. filed in quadruplicate in form EA-3
as prescribed under Rul.f3 6 of Central Ex0t~ttAppeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/-where amount.of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated. ·

(3) zrf@ g 3mt i a{ pa sksii nr arrr ? al rt pa sitar frg #la al 7Tr
'341® it fan ult a1Reg gr as1 # sha gg sf fa far udl arf aa fg
zqen,fer,fa 3rat8tr nrznf@raw at v 3r4la z a4tual al ya 3naa fhu \JJTfil % I. .
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) Ir1ru zycn 3tf@/Rm 197o zrn vizitfera 4h orq-1 # 3ifa feiffRa f±; 313a arr
3me u er arr?gr zrenferf frruh:!rf qi@erart am?gt i v)a #l gs uf w X<i .6.50 trn
cBT arzIru zyca feae amt al aR@gt.
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za sit via@r mai ast fiarur aa ara frrlRT c#r ~ ~ urR 3TTcB"~ fcnm \iTim % \i'IJ
#tr zrca, #au sna zye vi hara argh#ta =rrznff@rawr (aruffaf@#) fr, 1982 lf
Rf8a r
Attention in invited to the rules cov·ering these and other related matter
cont~nded in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) «it za, ah snl<a zyca vi hara ar9tr muff@raw (Rrez), a 4f rf)at #
mare afar ii (Demand) yd s (Penalty) cBT 10% WT st an afaf ? 1raff@,
~WT \Jim 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

~'3cCfTcr~ 3fRifcfT"cB"~Zf5" 3@T@,~~QllTI "~cfftBrT"(Duty Demanded) -
(i) section) is ±DbaauiRft;
.(ii) R@runnaa@z #fez a6ifr;
(iii) hazeuitafr 6aaa auRI.

es usu4sru 'Ra srflauzd qasa#l {era ii, ar@traifaash# fu qfaa
· faura@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed • by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amqunt shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35'F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Gentral Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

a <r or?±r ks uf arf)eaufrawr #r srsi zeas rrar zyes ar au Ralf@a zt atii fh+ yes
,,s%ks»e, 1oyraaw sitsribaaaus f@at@a ii aa avsk 10yrarrw 6l sar»al@
ss %t{ l~t \~! '."' In view of above, an appeal against this order shall lie before the_ Tri_bunal ont; ~:":'!;, 'I , yment of 10% of the duty demanded where duty or duty and penalty are m dispute, or
%

0
.. ,;-•"rl'(,11• , enalty, where penalty alone is in dispute." .
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F.No.GAPPL/COM/STP/746/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Bhavanbhai Haribhai Patel, B/10, Uma
Bhavani Opposite Chandkheda Railway Station, Chandkheda , Ahmedabad-382470
(hereinafter referred to as 'the appellant') against the OIO No. CGST/A'bad North/Div
VII/ST/DC/130/2021+22 dated 21.02.2022 (in short 'impugned order) passed by the
Deputy Commissioner, Central GST & Central Excise, Division-VII, Ahmedabad North (in
short 'the adjudicating authority').

2. The appellant were engaged in providing taxable services without taking
registration. On the basis of the data received from the CBDT, it was noticed that the
appellants have earned service income by providing taxable service during the F.Y. 2014
15 to 2017-18 (upto June, 2017), on which no service tax liability was discharged. Letters
were issued to them, to· explain the reasons for non-payment of tax and to provide
documents like ITR, Form 26AS, VAT/Sales Tax returns, Annual Bank Account, Contracts
/Agreement entered for provision of service, Balance Sheet, PL A/c, ST-3 returns, etc.
However, neither any documents nor any reply. was received from the ·appellant.
Therefore, the service tax Ifability was ascertained on the basis of the income declared in
the ITR returns and Form 264S filed by the appellant with the Income Tax department.
The service tax payable was calculated on the basis of the value of 'Sales of services
under Sales/Gross Receipts from the services (Value from ITR) or (Value of TDS)' as
provided by the CBDT.

.
2.1 A Show Cause Notice (SCN) No. CGST/AR-V/Div-VII/A'bad-North/TPD.
UR/95/2020-2021 dated 27.09.2020 was issued to the appellant proposing the service
tax demand of Rs.10,87,258/ for the period F.Y. 2014-15 under Section 73(1) and interest
under Section 75 of the Finance Act, 1994. However, the service tax not paid during the
F.Y. 2015-16 to. 2017-18 (upto June, 2017) was required to be ascertained in future.
Imposition of penalty under Section 77(l)(a), 77(l)(c) & 77(2) and penalty u/s 78 of the
Finance Act, 1994, was also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
liability for the FY. 2015-16 to 2017-18 (upto Jane, 2017) was ascertained by the
adjudicating authority from the income shown in· the Profit & Loss Account Statement
and thereafter, the total service tax liability of Rs. 10,97,650/- for the period FY. 2014-15·
to 2017-18 (upto June, 2017) was confirmed alongwith interest. Penalty of Rs.10,97,650/
was imposed u/s 78 · and Penalty of Rs.10,000/- each was also imposed u/s 77(1)a)
77(1)(c) & 77(2).

3. Being aggrieved with the impugned order passed by the adjudicating authority,
· the appellant has preferred the present appeal. On scrutiny of the appeal papers filed by
the appellant on 25.03.2022, it was noticed that the proof of pre-deposit made in terms
of Section 35F of the Central Excise Act, 1944 was not submitted alongwith the appeal.

4. In terms of Section 35F, an appeal shall not be entertained unless the appellant
deposits 7.5% of the duty in case where duty and penalty are in dispute or 7.5% of
penalty where such penalty is in dispute. Relevant legal provisions are reproduced
he
;
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F.No.GAPPL/COM/STP/746/2022-Appeal

SECTION 35F: Deposit of certain percentage of duty demanded or penalty imposed. .
before filing appeal. The_Tribunal or the Compjsiioner (Appeals), as the case may be,
shall not entertain any appeal ,

() under sub-section (l) ofsection 35, unless the appellant has deposited seven and a
halfper cent. of the duty, in case where duty or duty and penalty are in dispute, or penalty,
where such penalty is in dispute, in pursuance ofa decision or an orderpassed by an officer
of Central Excise lower in rank than the [Principal Commissioner of Central Excise or
Commissioner ofCentral Excise];

5.
.

The appellant was, therefore, called upon vide letter dated 12.05.2022 to submit
copy of challan evidencing pre-deposit made in terms of Section 35 (F) of the Central. .

Excise Act, 1944 and were also informed that failure to submit proof of pre-deposit
would result in dismissal of the appeal. However, the appellant failed to submit the same
and neither did they respond to the above letter.

6. In view of the above, the appeal filed by the appellant is dismissed for non-
compliance of the provisions of Section- 35F of the Central Excise Act, 1944.

0 7. ~cfh1cfiaf~~clTT"~~cfll f.-192.1<1 '39-Ucf'ci~"fl"m-r~~'j
The appeal filed by the appellant stand disposed off in above terms.

ow2."It'-Ia5oove
(IT4gr44T) >9-2-
zgt (hr)

Date: 11.2022

0
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ts..t--
(Rekha A. Nair) .
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,
M/s. Bhavanbhai Haribhai Patel,
B/10, Uma Bhavani,
Opposite Chandkheda Railway Station,
Chandkheda,
Ahmedabad-382470

.
The Depuy Commissioner
CGST, Division-VII,
Ahmedabad North
Ahmedabad

Copy to:

- I

Appellant

Respondent

1. The Chief Commissioner, Central GST, "Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)
4. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OIA on

the website.
5-Guard File.
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