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1. Appellant
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Kudasan Gandhinagar-382421

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade,· Memnagar, Ahmedabad - 380052
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
. as the one may be against such order, to the .appropriate authority in the following way :

·. 11ffif tl-<¢1'< cITT~&fDT~
· Revision application to Government of India :

() ah; sqlal gcn 3r@nm, 1994 cBT tlm 3rad flt sag ·Tg mrcai a i q@ad
tlm cJJl" \j(f-tlffl cB' ~~ q•,F-gcp cB' 3@T@ grlervr or4aa 3if) #fra, rd «Tr, f@a
+iarza, zluq f@mt, ateft iifha, fa la ra, ir mri, { R«Rt : 110001 cJJl" cBT \JfAT
aReg1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street,· New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~- i:rrt;f cB1 "ITTfq + sa hat zif arar faft aogrk u 3r1 alp i
mt fa«ft vsrIRqi qvsrm ima sod gyf i, za fat@t usr u usr i ar?
---- cf>l't!~lii ~ <TT fcITTiT ·~0'5l~llx ~ 6T BT(Yf cJJI -~ cff cITTTrr ~ 6T I

case of any loss of goods where the loss occur in transit from a factory to a
· se or to another factory or from one warehouse to another during the course of

ng of the goods in a warehouse or in storage whether in a factory or. in a warehouse.
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(cP) 'l-Tffq ars Rh#t zig u qr i f;i1.1ffcte1 1ffi'f 1:Jx m 1ffi'f cfi f21f;ifff01 if B91Wr ~ ~ 1ffi'f i:Jx
~ ~ cfi iffi': cfi llflffi' ctana as fa4t u; zur gar RufRaa &

· (A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on ~xcisable material used in the manufacture of the goods
which are exported to any country or territory outside India.·

(B) In case of. goods •exported outside India export to_ Nepal or Bhutan, without
t;- payment of duty.

3tfct.:r~~~~cf) 'T@R cf) Rig at sq@h fez n at {& sit ha sh sit sz
'cfRf ~ ~ cfi :1,e11Rlci, ~- ~ cfi "ITTxT 1TTfur · err 'tri=rlf i:Jx m fflq if fctm~ (-=f.2) 1993
'cfRf 109 rr Pgar fg mg 'ITTI

(c) Credit of any duty allowed to be utilized towards payment of excise duty on fiflal
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

b4tr snrea zgce (srfl) Para«ah, 2001 cf) frJwr 9 cf) 3W@ f21f;if4~ !JG?f ~ ~-8 if G1'
~fu1:rr if, ~ 3ITffi cf) mTI 3rrksr )fa Reita a mar cf) fa er-srdr vi rfl arr 6
Gl'-Gl' 'ITTITT1T cfi Irr fr 3red-fhu urat afRgI# mer lat g. ml g,ff siafa eart
35-~ feuffRa t qrarr # 4d # "fill!:!" €tr-6 tar 6t ufa e)ft a1fag

0(1)

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule; 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the.
date on which the order sought to be· appealed against' is conimunicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan-evidencing payment of ·
prescribed fee as prescribed under Section 35~EE of CEA, 1944, under Major
Head of Account. ·

RRh3aer uai vicaran Garg wq) zu Uraa 'ITT "ITT ffl 200/- ~ :f@f:'f
ct1 'Gin( 31'R usf vicaraqala uanar 'ITT 'ffi 1ooo/- ct1 ~ :f@Fi' c#I" 'Gin( I

The revision application shall be accompanied by a fee of Hs.200/- where ·the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac. ·O

8tat gr5 , 4tr snrar zgca vi ara ar9)tr nnf@raw k R srfha
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 'ctJ 'cfRf 35-~/35-~ cf) 3@1@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

3a~Ra qfa 2 (1) a iaa; ju 3rarar at 3r4ta, sr@tat # mm i fir zyc,
a4hr aw yea vi hara 374l#tu -nnf@rawr (free) #t ufa 2flu 9fea,
1snarar # 24 1/7, an1@] 44a,agar ,f@re41IF,3Ina1al -3ooo4
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(a) To the west regional. bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(App(::}al) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount ofduty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public .sector
.ba_nk of the placewhere the bench oftheTribunal is situated. ·

zf g 3r?gr i a{ qr arr4vii rmar zl ? itrc@a pc sir # fg #) qt :fIBFl
afar in far urr if; za z a ±ha g; sf fh fra udl arf • aa a fer
zgen,Reff 3r4lat4 mrnTf@raw at ya rfl zu tuwar al v 3r4a f0a uar I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner· notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled_ to avoid scriptoria work if exdsing Rs. 1 lacs fee of
Rs.100/- for each .

0

0

. (4) ;::;q1l11C'lll ~ ~ 1970 'll'Q.TT mrrfmr ct)-~-1 cB" 3@T@ frrtfffur ~ -~~
arr)ea u Gr?gr zrnferf fufu ,1f@rah am?gr i r@ta 6l ya IR q 6.o.so ht
cnT ;::;q1l!IC'lll ~ fe:cnc c'f1TT 6FIT~ I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the.court fee Act, 1975 as amended.

.ga 3l if@era cii at fiaru ma ara fuii at 3j sft en 3naffa faa Gar it
4ta yen, #tu gr yea vi hara r4tat1 zmrn@rawr (araffaf@en) frrwr, 1982 if
fRea 2t

Attention in invited to the rules covering these and other related matter
contended in the Gus.toms, Excise & Service Tax·Appellate Tribunal (Procedure)
Rules, 1982.

(7) v#tr yen, 3€ta sl«a zye vi ara.3r9#hr nzmfawr (Rec), uf arflt #
~ if cITTfa:r 1WT (Demand) ~ ~ (Penalty) cnT io% -q_cf 'GfJTI· cITT".-JT ~% I~.
~1l'f 'GJlTI 10~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

4tu3npeg si@araa siaf, mf@laghu "afaralit(Duty Demanded)
(i) (Section)~ 1Dhaeauffafr,
(ii) far+earhrazfezat ffl;
(iii) haz#fezfitkRu6had?urfr,

> usqasrriRaa srfla ituz qasrl carat, snla arRaaalt feg qff aa
far«art. ·

. (5)

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have· to be pre-deposited,
provided that the pre-deposit amount shall not _exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for ·filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and.Service Tax, "Duty demanded" shall include:

t (i) ·amount determined under Section 11 D;
(ii). amount of erroneous Cenvat Credittaken; _
(ii) amount payable under Rule 6 of.the Cenvat Credit Rules.

. l!<l - '1 :r,cl'-:: 4- ..-rP- ~rrl+=-~ -4-- "' Fc'i ~ -:rl- ~ "' -F.t-rr,sf?eon, . sia st9re iIqUI TT&4 UlTFe£ 3IaT yep UT ,USal a el aT re4 I,yen
@ la'farrw stwar»a«raws fafa s«saws% 1omrarrusirsa?
a a 4\J.,. ~~~ ii In view of. above, an appeal against this order shall lie before the Tribunal on
• :s..ay, ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or

· ?' alty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by Shri GovindRamjilal Sharma, A1 502, Sahajanand

City, Kudasan, Gandhinagar - 382421 (hereinafter referred to as "the appellant") against Order

in-Original Number COST/A'bad-North/Div-VII/ST/DC/81/2021-22 dated 17.11.2021

(hereinafter referred to as "the impugned order") passed by the Deputy Corimissioner, Central

GST, Division VII, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the fact of the case is that the appellant was holding PAN No.

AMDPS7458M. On scrutiny of the data received from CBDT for the Financial Year 2014-15 &

2015-16, it was noticed that the appellant had earned an income of Rs. 28,38,386/- during the FY

2014-15 and earned an income of Rs. 29,15,098/- during the FY 2015-16, which was reflected

under the heads "Sales/ Gross Receipts from Services (Value from ITR)" in their return filed
. .

before the Income Tax department. Accordingly, it appeared that the appellant had earned the

said substantial income by way. of providing taxable services but has neither obtained Service

Tax registration nor paid the applicable service tax. thereon. The appellant was called upon to

submit copies of Balance Sheet, Profit & Loss accounts, Income Tax Returns, Form 26AS, for Q
the period from FY 2014-15 to 2017-18 (up to Jun-17), however, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/AR-V/Div

VII/A'bad-North/27/2020-21 dated 26.09.2020 demanding Service Tax amounting to Rs.

7,73,514/- for the period FY 2014-15 & FY 2015-16, under proviso to Sub-Section (1) of Section

73 of the Finance Act, 1994. The SCN also proposed recovery of un-quantified amount of

Service Tax for the period FY 2016-17 & FY 2017-18 (up to Jun-17). The SCN also proposed

recovery of interest and imposition of penalties under Section 77 and 78 of the Finance Act,
)

1994. The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 10,41,743/- was confirmed under 0
proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under .

,
Section 75 of the Finance Act, 1994 for the period from October-2014 to June-17, after

extending cum-tax benefit. Further (i) Penalty of Rs. 10,41,743/- was also imposed on the

appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on

the appellant under Section 77(1) of the Finance Act, 1994 for failure to provide documents/

details called for by the department; and (iii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77(2) of the Finance Act, 1994 for failure to assess their correct service

tax liability and failed' to file correct service tax returns.

3. Being aggrieved with the impugned order, the appellant has prefol'red the present appeal

on the following grounds:

appellant is a RTO Consultant and involved in professional and technical services. In

present case, the officers have issued the SCN apparently on the basis of an extended

4
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period of 5 years from· the relevant date. However, in almost all cases the SCN is issued

only for the reason that the turnover in income tax records does not match with the

turnover in the service tax records. The reasonfor such mismatch is conveniently ignored

by the officers even when pointed out citing the notifications of exemption and RCM.

Hence, suchSCN will not pass the test of validity if and when challenged.

• The SCN claiming difference between IT return. and ST return is merely roving and

fishing inquiry without even bothering to find that the persons are not liable to either

register. under service tax. nor collect and pay service tax.as per various notifications

issued by Central Government. The department cannot use extended 5 year period to

make a roving and fishing inquiry when all transactions· carried, out by them fall within

the above notifications. It should have been done within 30 months of relevant date.

• The apex court has in the case ofMis. Cosmic Dye chemical Vs Collector of Cen. Excise,

Bombay - 1995 (75) E.LT. 721 (S.~.) held that the burden is on the revenue to prove any

of the above elements to uphold validity of an extended period of 5 years and the detailed
/ ! .

verification must be made prior to issuing SCN and complete details be provided to the. . ! . .

person in the SCN.

• Inspired by the decision of SC inthe case ofMs. Cosmic Dye chemical Vs Collector of
i .

Cen. Excise, Bombay (supra), the board issued aCircular no. 1053/02/2017-CX, F.No.

96/1/2017-CX.I dated 10.03.2017 laying down guidelines for issuance of SCN. In

principle, it laid down that such SCN cannot;be issued for making roving and fishing
i . ·.

inquiry. The burden is on the department to prpve with evidence and details as to which

transaction falls in the above category. The dfficers are mandated to carry out proper
verification before issuing such SCN.

• I

• The burden cannot be laid on the party to prove no. fraud etc. Otherwise, there will be no

difference between 30 months period and 5 years period if roving and fishing inquiry is
allowed to be made for SCN of 5 years.

• The allegations of fraud and collusion· etc. are allegations of serious. nature and they

cannot be just thrown at a party lightly and in a vague manner. These allegations lead to

serious consequences and such light mannered, routine allegations if upheld will give

unbridled and arbitrary powers to the department to just allege and leave the party

receiving notice scurrying to somehow prove his innocence and bona fide which is not
the mandate of law.

In cases, where the duty is not levied or paid or short-levied or short paid or erroneously

refunded, it can be recovered by the appropriate officer within 30 months from the

relevant date. The expression "relevant date" is defined in the section itself. But the said
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period of 30 months, gets extended to five years where such non-levy, short levy, etc., is

"by reason of fraud, collusion or any wilful misstatement or suppression of facts or

contravention of any of the provisions of this Act or of the rules with intent to evade

payment of duty.

• Now so far as fraud and collusion are concerned, it is evident that the requisite intent, i.e.,

intent to evade duty is built into these very words. So far as misstatement or suppression

of facts is concerned, they are clearly qualified by the word "wilful" preceding the words

"misstatement or suppression of facts" which means with intent to evade duty. The next

set of words "contravention of any of the provisions of this Act or rules" are again

qualified by the immediately following words "with intent to evade.payment of duty". It

is therefore, not correct to· say that there can be a suppression or misstatement of fact,

which is not wilful and yet constitute a permissible ground.

• In the above circumstances and case because the facts establish that the misstatement of

facts in the declaration filed by the appellant or the suppression of facts therein, as the

case may be - cannot be called wilful, the appeal is allowed.

• Further it is also to be stated in the order that the show cause has been issued on the basis

of third party data i.e. provided by CBDT, so if the interitions of the appellant is of

malafide in nature then he might not had given any information: to CBDT also via his

Income tax returns, so it can' be said that the intentions of appellant was not a malafide or

he was not trying to hide any information/facts so inthat case the show cause to be issued

within the period of 30 month from the relevant date and hence which is expired and

show cause is time barred in the given case.

• In other words, so for SCN to be valid both the following conditions must be fulfilled:

(I) Service tax should have been underpaid / not paid / excess refund AND

(2) It should have happened due to fraud, collusion by the party.

If only condition 1 is satisfied then 30 months is limitation period. If both 1 and 2 both

are satisfied only then the 5 years period is applicable

• In the instant SCN, in fact only I condition is satisfied as the appellant has not taken

service tax registration & hence not paid service tax so only the period of 30 months will

be the limitation period from the relevant date &so show cause to be issued within that

period only.

• The order passed by Deputy Commissioner vide.OO No. CGST/A'bad North/Div-VIII

ST/DC/81/2021-22 is bad in law & deserves to be uncalled for as order not passed within
7ar

limitation period.
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• The Deputy Commissioner has erred in law and on facts and levied the tax to be payable

of Rs. 10,41,743/- to be recovered under section 73(1) of FinanceAct 1994, by invoking

the extended period. The same deserves to be deleted.

• The Deputy Commissioner has erred in law and .on facts in charging interest under

section 75 of Finance Act 1994, The same desei·ves to be deleted., . . ' . .

• The Deputy Commissioner has erred in law and on facts in imposing the penalty of Rs.

#; 10,41,743/- under section 78 ofFinance Act 1994, The same deserves to be deleted.
l'. adfi:.
i.

4. Personal hearing in the case was held on 18.11.2022. Shri Nilesh J. Nandankar, Chartered
.y

•.;•,

hearing. They reiterated submission made in appeal memorandum.

·Accountant, and ShriAakash Nayak, Advocate, appeared on behalf of the appellant for personal

0
\

. 5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The dispute involved in the

. present appeal relates to non payment of service tax by the appellantontle service provided by

them as RTO consultant. Thie demand pertains, to the period FY 2014-15 to 2017-18 (up to'Jun
. '

2017). The adjudicating authority had confirmed the demand for the period from October-2014
" ·.

·to June-2017, after extending cum-tax benefit, under proviso to Sub-section(1) of the Section 73

pf the Finarice Act; 1994 and dropped the demand for the period April-2014 to September-2014
· as time barred.

. 6; · I find that the main contention of the appellant is thathis intentions was not a malafide

and that he was not trying to hide any 'information/facts so in that case the show cause to be

issued within the period of 30 month from the relevant date. Hence, show cause is time barred in

the giveri case and order was passed without taking into consideration the limitation period.

7 It is observed that the appellant has not disputed the taxability of services provided
by them i.e. professional and technical services as a RTO. consultant. They have in the

appeal memorandum claimed that the services provided by. them were exempted vide

·notification and were under RCM. No further details was provided by them.

m:I I find that the adjudicating authority, while confirming service tax demand, held

[hat the activity undertaken by the appellant were classifiable under the category of "Business

Auxiliary Services" defined under Section 65( 105)(zzb) of the Finance Act, 1994. However, I

· find that the provisions under Section 65(105) of the Finance,Act, 1994 has been replaced by
J .• .

negative list based service tax regime vide Notification No. 20/2012-ST dated 05.06.2012, made
,.- licable w.e.f. 01.07.2012. Hence, the adjudicating authority has confirmed the demand under

rovisions prevalent before O 1.07.2012, which are not in existence for the period of demand

\

\
·•••.. , ·' . __7_
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T

pertaining to FY 2014-15 onwards. Therefore, I find that. the impugned order passed by the

adjudicating authority without specifying correct charging provision is thus not proper and legal.

7.2 -~JI•., .;.
Therefore, I find that it would be prudent that the present case is required to be remanded· ·

to the adjudicating authority for the proper scrutiny and for specifying correct charging~s)

provision. The appellants are also directed to produce relevant documents before the adjudicating

authority to arrive at correct assessment.

8. In view of the above discussion, I hereby remand the case to the adjudicating authority

for passing the order a fresh after proper scrutiny of the case after following principles of natural .

justice.

9. srfla aaf r f ft r{ aft # Rutt 3qlat# fan star ?j
The appeal filed by the appellant stands disposed ofin above terms. ·

.. gs6Ro 02\%+
(Akhilesh Kumar) o'2.

Commissioner (Appeals)

Attested

(R.~aniyar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST
To,
Shri Govind Ramjilal Sharma,
Al 502, Sahajanand City,
Kudasan,
Gandhinagar - 3 82421

The Deputy Commissioner,
COST, Division-VII, Ahmedabad North

Date : 24.11.2022

Appellant

Respondent

Copy to:

1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North ·

3) . The Deputy Commissioner, COST, Division VII, Alunedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)
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