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Passed by Shri Akhllesh Kumar, Commissioner (Appeals)

T Avrising out of Order-in- Orlglnal No. 01/AC/Dem/2021-22 fa=iteh: 21.04, 2021, lssued by .
'Deputy/ASSIstant Commlssmner CGST, Division-V, Ahmedabad North

g . SdieThdl Eb‘l 9™ Ug Yol Name & Address
1. Appellant :

Shri Khumansinh Bhagvanbhal Gohil,
Village Rajoda, Near Bavla,
Ahmedabad-382220

2 Respondent
The Deputy/ ASS|stant t..ommlssmner, CGST, Division-V, Ahmedabad
North 2nd Floor, Shahjanand Arcade, Memnagar, Ahmedabad 380052
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. Any person aggrieved by this Ordef-In-Appeal may file'an appeal or revision applloatlon
as the one may be against such order, to the approprlate authority in the foIIowmg way: .

Rewsron apphcaﬂon to Government of India :
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iy - . A revision appllcatlon lies to the Under Secretary, to the Govt. of lndla Revrsnon

Apphcatlon Unit Ministry of Finance, -Department of Revenue, 4" Floor, Jeevan Deep. ‘Building,
Parfianent Street, New' Delhi - 110 001 under Section 35EE of the .CGEA 1944 1n respeot of the
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(n) ln case of any loss of goods where ‘the loss occur in transit from a factory to a:
warehouse or to another factory or from one warehouse to another during. the ‘course of
K ocessmg of the goods in a warehouse or m storage whether ina factory orina. Warehouse
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* outside India, of on excisable material used in the manufacture of'the goods .
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) ~“Which are exported to any country or territory outside India.
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In case ‘of goods exported outside India export to Nepal or Bhutan, without -
“payment of duty. outsid ‘ ut

- Credit of any duty allowéd, to be utilized thards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such

- order is passed by the Commissioner (Appeals) on or after, the date appointed
‘under Sec.109 of the Finance (No.2) Act, 1998. '
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The above application shall be made in d'Uplicat'e in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within -3 months from the

défce-on which the order sought to be appealed against is communicated and
shall be ‘accompanied by two copies each of the OIO and Order-In-Appeal. [t
should also be accompanied by a copy of TR-6 Challan evidencing payment of

prescribed fee as prescribed under Section 35-EE of CEA,, 1944, under Major '

Head of Ac_co'unt.
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The revision'-application shall be accompanied by a fee of ‘,Rs.'lZOO/- where the
amount involved is Rupees One Lac or less and Rs.1,000/--where the, amount
involved is more than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. .

(1)
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_Undén Séct_ionﬁSB/ 35E of CEA, 1944 an appeal lies to -
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(a) .

To: the-,Wést regional bench of Customs, Excise &-Service Tax Appellate Tribunal

_(GESTAT) at 2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.

in case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Trrbunal shall be filed in quadruplrcate in form EA-3

- as prescribed under Rule 6 of Central Exorse(Appeal) Rules, 2001 and shall be
accompanied against (one=which at- leastsshould be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty /-penalty / demand
/ refund is upto 5 Lac, 5 Lac to-50 Lac and above. 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate publrc sector
bank of the place where the bench of the Tribunal is srtuated Co .
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In case of the order ‘covers a number of order—rn Original, fee for each O.1.0.
should be pald in the .aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As

~ the case may be, is filled to avoid scriptoria work if excrsrng Rs. 1 lacs fee of
Rs 100/- for each.
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O . One copy of applroatlon or 0.1.0. as the case may be, and the order of the
‘ adjournment authority shall a court fee stamp of Rs.6.50 paise as presorlbed
under scheduled- | item of the court fee Act, 1975 as amended.
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Attentlon in invited to the rules coverrng these and other related matter
contended in the Customs, Excise & Service Tax Appellate Trlbunal (Procedure)
Rules, 1982 :
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For -an appeal to be filed before the CESTAT, 10% of the Duty & Penalty

confirmed by the Appellate Commissioner would have to be pre- -deposited,
~ provided that the pre- deposrt amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before _ -

_of the Finance Act, 1994) :
. Under Central Excise and Service Tax, “Duty demanded” shall lnolude
R ,' () ~ amountdetermined under Section 11 D; ‘
SR (i) amount of erroneous Cenvat Credit taken; S
RS ‘(i)  amount payable under Rule 6 of the Cenvat Credit Rules
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. In view of above, an appeal against this order shall lie before the Tnbunal on _1
ent of 10% of the duty demanded where duty or duty and penalty are in drspute or
lty, where penalty alone is in dlspute

o

- CESTAT. (Section 35 C (2A) and 35F of the Central Excise Act, 1944, Section 83 & Section 86 C
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F.No. GAPPL/COM/STP/216/2022-Appeal .

' ORDER-IN-APPEAL

| ‘The plesent appeal has been filed, by Shri Khumansinh Bhagvanbhm Gohil,’ Vlllage
R Ra]oda Ncat Bavla. /\hmedabad — 382220 (hereinafter referred to as “the appellan ”) agalnst
Order-in- ()11omal Numbc1 01/AC /Dem/2021 -22/NBS dated 21. 04 2021 (hereinafter referred to v_
as thc 1mpugned order™) passed by the Assistant Commissioner, Central GST, Division V

Ahmedab'ld Nouh (1e1emaftc1 referred to as “the adjudicating authority™).

2 Bncﬂy statcd the facts of the case are that the-appellant was holding Serv1ce Tax
Registration No Al*fXPG8824RSTOOl On scrutiny of the data received from CBDT for. the_
"Fmancml Yea1 2014-15, it was noticed that there is difference of value .of service of Rs.
56,15.176/- betwccn the gross value of service provided i in the said data and the gross value of’
.SCIVICC shown in Service Tax return filed by the appellant for the FY 2014-15. Accordingly, it
 appear ed that the- appcllant had earned the said substantial 1ncome by way of p1ov1d1ng taxable.
 services but not. paid the applicable service tax thereon. The appellant was called upon to submit
clarification for difference along with supporting documents, for the said period, however, the

~ appellant had not responded to the letters issued by the department. T,

2.1 Subsequently. the appellant was issued a Show Cause Notice No. V/ 15—2,1/Khttmahsinh
Gohil/2019-20' dated- 15.10.2019 demanding Service Tax. amounting to Rs. 6,94,035/- for the -.
perio-d Y 2014-15. tmd'er proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994.
The SCl\J also proposed recovery of interest under Section 75 of the Finance Act, 19é4 and
imposition of peﬁalty under Section 78 of the Finance Act, 1994. The-Show Cause Notice was
ex-parte adjudléated vide the’ impugned order by the adjudicating authority and the demand of
Service Tax amounting to Rs. 6,94;935/- was confirmed under proviso to Sub-Section (1) of
Section 73. ol; the Finance Act. 1994 along with Interest under Section 75 of the Finance. Act,
1994 for lhc period from FY 2014-15. Further, Penalty of Rs. 6, 94 035/- was also 1mposed onthe
appellant undel Section 78 of the Finance Act, 1994. '

3; - Being aggrieved with the impugned order, the appellant preferred the present appeal on

the following grounds:

o They are in the business of Supply of Man Power, and registered with Service Tax vide
*Registration No.- AEXPG8824RST001 and have discharged Service Tax liability with

due care since registration..

° -'l'heyal‘e in the businéss of Man Power Supply service and the same falls under Reverse
- Charge Mechanism and the taxable value is 25% only duiing the relevant period, hence
~ they were liable io Service Tax of Rs. 2,05,460/- on the gross value of service provided

amountmc to Rs. 66.49.183/- during the FY 2014-15, out of which they have already paid
wvice Tax of Rs. 2.01,283/-. They submit the copies of ST-3 returns, coples of Challan,

of calculation sheet & copies of sample bills.

4
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o Due to Covid-19 issue in' the family of their conés__tiffant, they were not able to attend the

pers.onal hearing.
o They requested'to setaside the impugned order.
4. Personal hegring in the case was held on 02.12.2022. Shri Hiren Thakkar, Chartered

Accountant. and Shri Ujjawal Jain, Authorised person, appeared on behalf of the appellant for

pcmonal hcannv He submitted a written sublmssmn during the pe1sona1 hearing. He reiterated

_ submission made in. appeal memorandum as well as in the written submission made during |

personal hearing.

4.1  The appellant in ‘their additional submission dated 02.12.2022, iriter.alia made the

following submission: o : ..

o Thé adjudicating g authority has made ex-party order and conﬁrmed demand of service tai
on the entire value instead of applymg Notification No. 30/2012-ST, Wthh were
apphicable to Manpower recruitment / supply agency service. The appellant has obtamed
scrvice tax number undel the category of “Manpower 1ec1ultment / supply agency

service” and, filled all hls 1etu1n under the same service by availing beneﬁt of Notlﬁcatlon :

No. 30/2012-ST.

o The appellam submlttcd the invoice wise sales summary details f01 the year 2014- 15; all
challans paid along with summary sheet; and reconciliation statement for sales as per

books of accounts and sales shown in the service tax return. '

o With regard to the "difference of Rs. 2,96,201/- in the.income shown in the Books of
- Account and income / amount credited as reflected in Form 26AS, the appellant
suhm}tted that the sald Rs. 2,96,201/- is on account of Bonus invoice and relmbursement

of cxpcnses invoice 1ssued by them. They understand that"Service Tax is not hable on
“Re._imburscment of Expenses” and hence they have not pald-the Service Tax on the

same.

o ',\b 1c0a1d the differencé of Rs. 57 077/- in Service Ta‘< paid and Se1v1ce Tax payable
shown in their reconciliation statement the appellant submltted that in the FY 2012-13,
M/s. Finar leltcd was paying full Service Tax @ 12.36% and not applying Revelse

. : Chal ge Mechanism on 75% of the total value. As they known that this was not 1n'

: aeeoldancc with the provisions of Service Tax but as they received the full amount of.

‘Service Tax from' M/s. Finar Limited, they as a genuine assessee paid all Service Tax
collected from M/s. Finar Limited. The Service Tax department carried out audit of. Ms.
Fianar Limited and make them liable for the RCM on the se1v1ces p1ov1ded by the .

appcllant on 75% valuc and M/s. Finar L1m1ted had paid all Serv1ce Tax dues ause out of .

-
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| mvowes.lss.ucd by the appellant and deduct the same amount flom the appellant, as they
had pald excess amount of Servicé Tax in FY 2012-13, so ‘the difference of Rs. 57, 077/- )
is on account of Service Tax paid by M/s. Finar Limited i in their Service Tax audit for the
vear 2012-13. Whatever amount raised by Service Tax audit team from M/s. Finar
N nmtcd in -respect of’ appellant has been recovered by Mis. Finar L1m1ted from the N
'tppcllant and the appellant have taken ITC of the said amount for the year 2012— l3,‘wh1le
lllmg, §e1 \flee Tax. Retm n for the FY 2014-15 (2"d I—lalf Year Return).
5. l h'wc catctully gone thtough the facts of the case, grounds of appeal, subm1ss1ons made
in the- /\ppcal l\/lemmandum as well as in the additional submission dated 02.12. 2022 and
documents ‘available on record. The issue to be decided in the present appeal is Whether the
1mpuoned order passed by the adjudlcatmg authority, confirming the demand against the

appellant along with interest -and penalty, in the facts and circumstance of the case is legal and

proper.or otherwise. The demand pertains to the period FY 2014-15.

5. It-is observed from the case records that the appellant were engaged in providing |
Manpb“:cr Supply Service. and they were required to pay Service Tax on 25% of the gross o O

amount reccived by them under reverse charge mechanism as per Notification No. 30/2012-ST. o |

7. It is further observed that the SCN in question hae been issued to the appellant, based on |

data received from the CBDT for FY 2014-15, and its comparisont with the value of services -

provided in the ST-3 Returns. It is also observed that the appellant is registered with Service Tax

dcpartment under the ser\ficc category of “Manpower recruitment / supply agency service”. It is

also observed that the appellant had filed their Service Tax return for the period FY 2014-15 and

paid Service Tax under the said category of service by availing benefit of Notification No.

-30/2012-ST dated 20.06. 7012 As per the sa1d notification, the appellant is required to discharge

their Service Tax on 25% of the value of the 'services duuno the period in question. Howeve1 I

find that while issuing’ the present SCN, the Service Tax has been demanded on the entire O

difference of the amount of value of service and value on which the service tax was paid by the |
‘ appellan‘l without considering the service category and vwitho'ut verifying the eligibility of the.

applicable notification. as mentioned supra. The same has been confirmed in the impugned -

order. Thus. | find that the SCN has been issued to the appellant without appreeiatio_n of facts

available on record and the -quantification of demand made in the SCN and in the .impugned

order is not legally tenable.

8. . I further find that the appellant have in their appeal memorandum and in additional

) submission dated 02.12.2022 made during the personal hearing, giverl reconciliation statement
and» other doeuments in support of their case. After considering the facts of the present appeal, I
find that the ‘appellant had not made any written submission before the adjudicating autllority. S
Further. since the appellant did not attend the personal hearing before the adjudicating authority, |
no oral submission was made By ‘them in their defense. I find that the SCN as well as the

’éﬁlnpflﬁ’mc order. did not contest the nature of service provided by the appellant in their ST-3

a;_ N
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Teturns as \\'cll as appllcablhty of notlﬁcatmn clalmed in ST-3. Hence the matter 1equ11es only

1cconC|lmthn of figures / documents submitted by - t’heﬁ appellant and to amve at correct
assessment. 1he appellant has not submuted -any documents before the adjudlcatlng authonty .
Therefore. | am of the considered view that it would be in the fitness of things and in the interest
of natural justice that the matter- is remanded back to the adJudlcatlng authonty to con31der the
submission of the appellant. made in the course of the present appeal and thereafte1 adjudlcate

the matter.

9. In view of the above discussib,ﬁ, keeping all the issues open, I remand the matter back to
the aclij udicating authority to reconsider the issue afresh and pass a speaking order after following
the ‘principles of natural justice. The appellants are also directed to submit all the relevant
documents to the adjudicating authorit.y‘within 15 days of receipt of this order.

-
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The .appeal ﬁled by the appellant stands dlsposed of in above terms.

' W o
’ . (Akhilesh’ Kumar) n

VO
Commissioner (Appeals)

Attested . : Date : 0o 12- 2022

Superintendent(Appeals),
CGST. Ahmedabad

By RPAD / SPEED POST
To.

Shri Khumansinh Bhagvanbhai Gobhil, ' ' Appellant

Village Rajoda, Near Bavla.

Ahmedabad - 382220

The Assistant Commissioner. f N ‘ ' Respondent
CGST. Division-V, Ahmedabad North

Copy to:

1) The Principal Chicf Commissioner, Central GST, Ahmedabad Zone
-2) The Commissioner. CGST, Ahmedabad North '
3) The Assistant Commissioner, CGST, Division V, Ahmedabad North
4) lhc Assistant Commissioner (HQ System), CGST, Ahmedabad North -
(for uploadlng the OIA)

—5y—Guard 1-~1le : .
6) PA file
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