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al{ anf@.gr rat 3mer.aria. rgraa& at as z ams,af zunferf
fa sat; ·T ta arferat at st#la.zu g7terr'andwgda aai &1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

Ila #Fqrgterar 3mar
Revision application to Governmentof India :

(«) at sari zrc 3rf@rfzm, 1994 #t ear ora fa aatg mg mcai # <r iqlrerr qt sq-ent a qr: qga # siaft gnru an4aa aeft Ra, qrd al, f@a
iata, zGa fq, a)ft ifhra, #ta la a, ira f,'{ f@ct : 11oo01 at #t fl
a1feg1
(i) · .. A. revision application lies to the Under Secret$ry, to the Govt. of India, _Revision ·
Applic.atiorr Unit Ministry of Finance, Department of Revenue, 4" Floor, JeevanDeep Building, ,
P_arliame[1f·Street,· N:ew"Delhi - 110 001 u'nder Section 35EE of the.CEA 1944:in respect/6f the,-::'
follow.1ng case, governed by first provisoto sub-section (1).of Section-35 ibid :' ~-. ;:- \,.-:--··/ ·;_:·_ : ·_,.-~-~- ·. ~·•-'·: : ·

. . . .. : . ·.· . . . . ·. . . . . . . -~.· ·• ·:%: ;•, ... ·_. '
.- (i) .'z4famTa #l gtR # saw#t ti arar fa#usr trrj.tat' :'
a far# rsgruri qr rurrR a ua sy mf #, zn fa## usrui znrv.#far&ias fa8t .aar za fa# urn i alm st ,fain ahr g$ &tl ·• •... ·>. :: '_:· ·:

. . .

.. . - ·. In· case of any loss of goods where. the loss occur in transit from a factory to a ·
reh.ouse or to another factory or from one warehouse to another during the 'curse . ·
cessing of the _goods in a warehouse or in storage whether in a factory or in a.warehouse.. . ' . . . :·:. , .. . . :.•- . .. ;'··=--

Ee



(A) ... _.lh .case of re_bate of duty of excise on goods exported to any country or territory
·· .· · · outside India_ of 6ri excisable material used in the manufacture of the goods

; ijihich are exported to any country or.territory outside India.
. ·, ... ' : . _; .. '. ,: .. : .. :- ; . ·' . . . .. ·. . . . . . . . .

_-. {~) _ : · if& gr# tar fag Raa # is( TT -~ "cf,T) mm fcnm <Tm -.,ic;r m,
' ,· ' ··, . . . . .

$

. . :·· . .

"... · - (8) · :Jn case ·of goods e·xported outside India expoIi to Nepal or _Bhutan, wrthput
payment of.duty.

iisnra #l saa gr«s a qraRy it sq@h fezmu a# +{ &ailh merstz
- tim -qct WR. gfas sg#a, or4 arr -crrfur at wzr w znr qr fga.3tf@)fur ("T.2)· 1993

err 1o9,r.Rgra Rag mg st

(c) Credit of any duty allowed to be utilized towi;lrds payment of excise duty on final
prod_ucts··under the provisions of this Act or the Rules made the·re _ under and such

. -· order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.. ·

era sna res (3rat) ura6#), 20o1 cfi WR 9 cfi -~ fciPtf4cc WP-r ~ ~-'8 -q- err
4fit,)fa 3mas 4R 3n2 ha feta # l=fffi , # 4ft ea-sat gi ar4l 3rs at .
th ufii mrr fr 3m4a fhu mr aRegy r# rr arr z. ml gIsfhf 3ifa err
•35-~ ~ mtfur -ctr cfi :flc'[R taqd rr€-s aa 6l 4R aft e# afeg1

.· . .

.0(1)

\ .

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months· from the
date on _which the_ 9rder sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA,. 1944, under Major·
Head of Account.

RR@Ga 3m4ea rr uafia v ala q) zu Ga@a.an zt at sr) 20o/- p) Tar
ctr u; 3k ugj icva ya Gala a vnrr zt "ITT 1 ooo/ - ctr ffl :flc'[R ctr ~ I . .

The revision application shall be accompanied by a fee of .Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/~ where the amount
involved is more than Rupees One Lac. . . 0

tr zyean, tzr nr zyc vi hara r@#tu mrznrf@raw ,f r9a­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. .

(1) a€tr Una zycn 3rf@fr, 1944 ctr tfffi 35-~/35-~ cfi 3-lW@:-:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(clJ) '3cfct~Rsla qR'ct§ct 2 (1) cp i aq 31gr 3rarart sfta, 3r9tatmmv#tr yen,
a4tr Ural zge yd arm r@#r nznf@err (fre) at ufga 2ft4 ff8a,
3:1\5J.fctl~lc{ if 2nd~, isl§l-l!ctl 'J-fcFl' ,J-RRcff ,frR'c.J'{.-Jl~R,'31i:?l-l~lisll~ -380004

(a) - · To the·,.west regional bench of Customs, Excise &-··Service Tax Api:iellate Tribunal
(C_ESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004·.
in case of appeals other than as m~ntioned in para-2(i) (a) above.



#us.. ·..4st1-#gap28#. :: ,,.,A[:}f::,,,! .
The appeal to the AppellatE:1 Tribunal shall be filed in quadruplicate in form E/,\-3 ·

· as prescribed. under Rl,.lle 6 of Central Excise(.f\ppeal) Rules, 2001 and shall be
accompanied against (on·e:~which at least-~s:l1lciuld be .accompanied. by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ ·penaJty / demand
/ refund is upto 5 Lac, 5 lac to 50 .Lac and above. 50 Lac respectively in the fqrm
of crossed ban_k draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated...

(3) fa z 3rat i a{ p 3magiat rhrz & alut pa sitar fg# an +mrar
sqja ar a fan or a1Rey a z # std g; ft fh fcim i:raT arf a ai a fg
qenferf 3r@tarn znznferawl atv srft znt tual# ya snaa fur unrar.en'.
In case of the order ·covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the .aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal. or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

o·

(4) nrzrcr yca 3rf@)fr 197o zar izilf@rd #t~-1 cfi 3lc'flIB f.:r~ ~ ~ "'3c@"
3Tiffl qr pr 3mar zqenfRenf fvfzr If@rant sm2gr r@a #t :qcp >lfct ~ ~.B:so trxt
cITT Ir1rcu zrca fea • zir aReg •

One copy of application or 0.1.0. as the case may·be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 palse as prescribed
under scheduled-I item of the court fee Act, 1975 as amended. · ·

ga zit iifr mac#i al fjrua an fuii 6t it sft an -~ fclRlT ·\iffcff % ~
Rt. gyci,k 3qr&a gca vi hara r4qr znrza@raw (araffaf@)) fr, 1982 i
"Ai%a t I .

(5)

o
! .

(7)

. .
Attention in invited to the rules cov~ring these and other related matter· •.. •
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. · ·

#tar yca, #4hr Ga z,ca vi hara or4t#ta =rznf@rawr (fRre), a #R a1flat #
mt#et afar ii (Demand) ya s (Penalty) cITT 10% "¥ "Glm c!R-=tT ~ i I~ .
erf@re5airqa "Gfm -10~~ t !(Section 35 F of_the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

a4lasnayea sit tara# sia«fa, sf@re@ "q5cfc5!:f cv't l=IPT'' (Duty Demanded) -
(i) (Section)~ 11DW~f.:rmf«r~;
(ii) fur seaz#fz6tft;
(iii) hr&z2fezuii2fa 6 #aa2uf. ..

> uqasa iRaarfla ii used qasir #l {eta, art arfaaavh fgya rarm
WTTll<TT% ..

For ·an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
prov~ded that the pre-deposit amount shall not exceed Rs.1 0 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal befcir'e _ ·
GESTAT. (Section 35 C (2A) and 35 · F of the Central Excise Act, 1944, ~ection 83 & Section 86
of the Finance Act, 1994)
. Under Ceniral Excise and Service Tax, "Duty demandedl' .shall include:

· (i) amountdetermined. under Section 11 D; · ·
. (ii) amount of erroneou.s CenvatCredit taken; ·

. · . . . . · (iii} amount payable under Rule 6 of the Cenvat Credit Rules. . - . · · .- -.. zrsn2r& uR ar8la ufrawr # rrr a@fyeas srrar zreasnaus Ralf@a zl atii f4g +Tgye .'
.'. ,,,,.. ?~_--_'... i\;'cp. 10°io W'@Ruonsri ha«er aus R4a tfa d tit oCif q05~ 10°/4~1R ctr uTT~~I . .
472%6,\­
/~i~~~ct~m4cc;t~~- . In ~iew of above, an appeal against this order shall lie before the Tribunai' onr;f . , , ._... \i· ent of 10% of the duty dem9nded where duty or duty an9 penalty are in di,$pute, ort\ ~::~ r,,'}_j alty, where penalty alone is in disp_ute." · ., .
%, 9es .

· "-to ,,. -11-l .

±it
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F.No. GAPPL/COM/STP/216/2022-Appeal

ORDER-IN-APPEAL

. The present appeal has been filed, by Shri Khumansinh Bhagvanbhai Ghil, Village

. Rajoda. .Near Bavla. Ahmedabad - 382220 (hereinafter referred to as "the appellant) against .
,·

Order-in-Original Number 01/AC/Dem/2021-22/NBS dated 21.04.2021 (hereinafter referred_to

as "the impugned order··) passed by the Assistant Commissioner, Central GST, Division V,

. Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2 Briefly stated. the · facts of the case are that the· appellant was holding Service Tax

RegistrationNo. AEXPG882A4RSTOO1. On scrutiny of the data received from CBDT for the

Financial Year-2014-15, it was noticed that there is difference of value .of service f Rs.

56,15.176/- between the gross value of service provided in the said data and the gross value of
.. . . .. .

service shown in Service Tax return filed by the appellant for the FY 2014-15. Accordingly, it. .
appeared that the appellant had earned the said substantial income by way of providing taxable.. .
services but not.paid the applicable service tax thereon. The appellant was called upon to submit

clarification for difference along with supporting documents, for the said period, however, the

appellant had not responded to the letters issued by the department.

.
0.

2.1 Subsequently. the appellant was issued a Show Cause Notice No. V/15-21/Khumansinh

Gohil/2019-20 dated· 15.10.2019 demanding Service Tax. amounting to Rs. 6,94,035/- for the

period 'FY 2014-15. under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994 and

imposition of pe1ialty under Secti~n 78 of the Finance Act, 1994. The.Show Cause Notice was

ex-parte adjudicated vide the· impugned order by the adjudicating authority and the demand of

Service Tax amounting to Rs. 6,94,035/- was confirmed under proviso to Sub-Section (1) of
. . .

Section 73 of the Finance Act. 1994 along with Interest under Section 75 of the Finance.Act,

1994 for the period from FY 2014-15. Further, Penalty of Rs. 6,94,035/- was also imposed on the.. .
appellant under Section 78 of the Finance Act, 1994. 0

3. Being aggrieved with the impugned order, the appellant preferred the present appeal on

the following grounds:

o They are in the business of Supply of Man Power and registered with Service Tax vide

· Registration No: AEXPG8824RST001 and have discharged Service Tax liability with

due care since registration.

4

e Tax of Rs. 2.01,283/-. They submit the copies of ST-3 returns, copies ofChallan,

ofcalculation sheet & copies of sample bills. . · ·

They are in the business of Man Power Supply service and the same falls under Reverse

Charge Mechanism and the taxable value is 25% only dui'ing the relevant period, hence
+ #

they were liable io Service Tax of Rs. 2,05,460/- on the gross value of service provided

amounting to Rs. 66,49.183/- during the FY 2014-15, out of which they have already paid
an. ·
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. .
Due to Covid-19 issue iri'the family of their consultant, they were not able to attend the

personal hearing.
. .

o They requested to set aside the impugned order.
. .

4. Personal hearing in the case· was held on 02.12.2022. Slu·i Hiren Thakkar, Chartered

Accountant. and Shri Ujjawal Jin, Authorised person, appeared on behalf of the appellant for

personal hearing. He submitted a written submission during the persoi1al hearing. He reiterated

submission made in appeal memorandum as well as in the written submission made during

personal hearing.

4.1 The appellant in their additional submission dated 02.12.2022, inter alia made the

following submission:

.
service tax number under the category of "Manpower recruitment / supply agency

service" and. filled all his return under the same service by availing benefit ofNotification

No. 30/2012-ST.

o Th adjudicating authority has made ex-party order and confirmed demand of service tax
. .

on the entire value instead of applying Notification N6. 30/2012-ST, which were

app~icable ·to Manpower recruitment/ supply agency service. The appellant has obtained

0

o The appellant submitted the invoice wise sales summary details for the year 2014-15; all

challans paid along with summary sheet; and reconciliation statement for sales as per

books of accounts and sales shown in the service tax return.

0
o With regard to the· difference of Rs. 2,96,201/- in the.income shown in the Books of

- Account and income / amount credited as reflected in Form 26AS, the appellant

submitted that the said. Rs. 2,96,201/- is on account of Bonus invoice and reimbursement

of expenses invoice issued by them. They understand that' Service Tax is not liable on

"'Ro\mburscment of Expenses" and hence they 'have not paid the Service Tax on the

same.

I

.. -_)'/
·4.

• : ±,:.

.5

o As regard the difference of Rs. 57,077/- in Service Tax paid and Service Tax payable

shown in their reconciliation statement, the appellant submitted that in the FY 2012-13,

MIs. Finar Limited was paying full Service Tax @ 12.36% and not applying Reverse

. Charge Mechanism on 75% of the total value. As they known that this. was not in·

· accordance with the provisions of Service Tax but as they received the full amount of
Service Ta from MIs. Finar Limited, they as a genuine assessee paid all Service Tax

. collected from MIs.' Finar Limited. The Service Tax department carried out audit ofMIs.

Fianar Limited and make them liable for the· RCM on the services provided by the.
. . ' . ·. . -' .

appellant on 75% value and MIs. Finar Limited had paid all Service Tax dues arise out of .
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invoices.issued by the appellant and deduct the same amount from the appellant, as they
. . . . . . . . .

had paid excess ainount of.Service Tax in FY 2012-13, so the difference of Rs. 57,0771-

is on account or Service Tax paid by MIs. Finar Limited in their Service Tax audit for the

year 2012-13. Whatever amount raised by Service Tax audit team from MIs. Finar

Limited in respect of appellant, has been recovered by MIs. Finar Limited from the

appellant and the appellant have taken ITC of the said amount for the year 2012-13, while

. filingService Tax Retuin for the FY 2014-15 (2" Half Year Retur).

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made
1 . • • ' • . '

mn the·Appeal Memorandum as well as in the additional submission dated 02.12.2022 ·and

documents available on record. The issue to be decided in the present appeal is whether. the

impugned order passed by the A adjudicating authority, confirming .the demand against the

appellant along with interest and penalty, in the facts and circumstance of the case is legal and

proper or otherwise. The demand pertains to the period FY 2014-15.

6. It is observed from the case records that the appellant were engaged mn providing

Manpower Supply Service. and they were required to pay Service Tax on 25% of the gross

amotmt received by them under reverse charge mechanism as per Notification No. 30120~2-ST;

7. It is further observed that the SCN in question has been issued to the appellant, based on.
data received from the CBDT for FY 2014-15. and its comparison with the value of .services. .
provided in the ST-3 Rctmrns. It is also observed that the appellant is registered with Service Tax

department under the service category of "Manpower recruitment / supply agency service". It is
also observed that the appellant had filed their Service Tax return for the period FY 2014-15 and

paid Service Tax under the said category of service by availing benefit of Notification No.
•·

30/2012-ST dated 20.06.2012. As per the said notification, the appellant is required to discharge

their Service Tax on 25% of the value of the services during the period in question. However, I
4

find that while issuing· the present SCN, the Service Tax has been demanded on the entire

difference of the amount of value of service and value on which the service tax was paid by the

appellant without considering the service category and without verifying the eligibility of the

applicable notification. as mentioned supra. The same has been confirmed in the impugned
' .

order. Thus. I find that the SCN has been issued to the appellant without appreciation of facts.
available on record and the quantification of demand made in the SCN and in the impugned

order is not legally tenable.

8.'.I further find that the appellant have in their appeal memorandum and in additional

submission dated 02.12.2022 made during the personal hearing, given reconciliation statement

and other documents in support of their case. After considering the facts of the present appeal, I
find that the appellant had not made any written submission before the adjudicating authority.

Further. since the appellant did not attend the personal hearing before the adjudicating authority,

no oral submission was made by 'them in their defense. I find that the SCN as well as the

der did not contest the nature of service provided by the appellant in their ST-3
. .

. ' 6 . .

I •

0

0

I
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returns as well as applicability of no_tification claimed in ST-3. Hence, the matter requires only
' ' . z." ,-·s». - '

reconciliatiqn of figures l documents submitted by the appellant and to arrive at correct
I• :, . ·

assessment. The appellant has not submitted ·any documents before the adjudicating authority ... .

Therefore. I am of the considered view that it would be in the fitness of things and in the interest. - . ..

of natural justice that the matter· is remanded. back to the adjudicating authority to consider the
. . .. .. . .

submission of the appellant made in the cqurse of the present appeal and thereafter, adjudicate. .. .

the matter.

9. 1 n view of the above discussiqn, keeping all the issues open, I remand the matter back to
. .

• , the adjudicating authority to reconsider the issue afresh and pass a speaking order after following

the principles of natural justice. The appellants are also directed to submit all the relevant

documents to the adjudicating authority within 15 days ofreceipt of this order.

0
10. fir aaf ar af Rt +& zfa at fqzrt 3qtat fa star &]

The .appeal filed by the appellant stands disposed of in above terms.

2A
1mar) 2>

Commissioner (Appeals)

0

Attested

. (R.~1iyar)
Superintcndent(Appeals), ·
CGST. J\hmedabad

By RPAD I SPEED POST

To,

Shri Khumansinh Bhagvanbhai Gohil,
Village Rajda, Near Bavla.
Ahmedabad - 382220

The Assistant Commissioner.
CGST. Division-V, Ahrncdabad 'North

Date: OGo 12..,.2022...

Appellant

Respondent

Copy to:

1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone
2) The Commissioner. COST, Alunedabad North
3) The Assistant Commissioner, COST, Division V, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

· · (for uploading the OIA)
€ 5 Guard File

6) PA file
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