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nrgaa (nflr ) sr sr4fer,
Office ofthe Commissioner (Appeal),

#4du sdfgre], sr#itgit,,alara
· Central GST, Appeal Commissionerate, Ahmedabad
GfiQ,-{-1~.~,~ lfm, '31Mllcll4) '3i$l-!Ctlcillc't ~loo·~~-

me=uia srzaa CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
. ~ 079'.26305065- ~ci(f)cR-107926305136.

Arising out of Order-in-Original No. GST/D-VI/O&A/28/ANUSHRI/AM/2021-22 ~:
30.11.2021, issued by Deputy/Assistant Commissioner, CGST, Division-VI, Ahmedabad
North

374)andf al I yd Tar Name & Address

1. Appellant ·

M/s Ai:tushrf Enterprise,
10, Kameshwardev Society, 8/h Rajpath Club,
-Bodakdev, Ahmedabad-380054

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-YI, Ahmedabad · .
North , ih Floor, B D Patel House, Nr. Sardar Patel Statue , Naranpura, , •
Ahmedabad - 380014 · - .

al{ an4a za 3r@ta sr#gr aria)s 3a tar t- "c'IT ae < 3nar # #R qenferf
f aag • qr 3r@rt at ar@la zur jrrvm grear ?&t

Any.person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way : ·

'BTW '{·i'!cbl'< cITT~a-rur~
· Revision application to Government of India :. .

DIN: 20221264SW0000111891

#ls ake .
~~, File N~ : GAPPUCOM/~TP/315/2022-APP~AL)571 7° ~ 7 '2.---

3r4la 3mgr izn order-In-Appeal Nos. J\HM-EXCUS-002-APP774/2022-23'
feta Date : 07-12-2022 is!ffl ffl ~~ Date of Issue 12.12.2022

nga (gr@lei)r uiRa
Passed by Shri Akhilesh Kumar. Commissioner (Appeals) ·. .

() tu sl« zrea 3rf@nu, 1994 #t err 3rad Rt gag ;mi a # qatad
tITTT cITT '3"Cf-tITTT cB" -i:i-~ ~~ cB" · 3Rfltcr ynlerwr 3raa a7fh fa, andI, fcffil
iatu, ua f@qr, ajft ifGra, 5fa tr +at, mrcr 'ff]if, { fc# : 110001 cITT ~ fl
aReg1
(i) A revision application lies to the Under Secretary, to the- Govt. of India, Revision
Application Un-it Ministry of.Finance, Department of Revenue, 4th Floor, Je~van Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sl:lb-section (1) of Section-35 ibid:

(ii) <Tfu l=ITcil' ~ mf.{ cB"7 ia 4ft znf pa fa rusrin u 3rn raj.
qt fa4t aasrn kz qarrr ra a ud g; mf , zu fat qasrn zn Tuer i ark
'cf5 fcITTtr cblx'i!sll~-~ "<TT fcITTtr ·~0-sllllx ~ 61' ,:m;f ufazu # hr g{ et I

In case of any loss of goods where the ·loss occur in transit from· a factory to a
ehouse. or to another factory or from one warehouse to another during the course of
cessing of the goods in a warehouse or in storage whether in a factory or in awarehouse.. .
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· ·-:-! · .(cl5) · iimf a are fa8h vrg u q2 a uffaa +I ITT 7-IT 1=fIBfffst i uzitr zyc ace ma -qx
. . .~·~ cB" IB)c at ii i it and are f5#l rz a 7a Ruff ?r . · . · ·

In case of rebate of duty of excise on goods exported to. any country or territory
outside India of on exaisable material used in the manufacture of the goods
which are exported to any country or territory outside India:. .

(a):.'aft zc mr pita fast fara # as (qr zner a)) Rafa fa rmr stt

: (8) In case of goods exporl:ed outside India export to Nepal or Bhutc;m, without · ·
payment of duty. .

aifa area #t snra zrea#ya # fg is@lfmu at n{& ail ha sr4gr uh ze
err y fa a garfa sngaa, ar4ta a arr uRa t u a ar # fa' are)fni (i.2) 199s
\:!Rf 109 8RT~ ~ ~ ID I •

(A)

(c)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the pr.ovisions of this Act- or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or' after, the date appointed

• under Sec.109 of·the Finance (No.2) Act, 1998. ...........,,....,..,,_,. .

~~~ (3Tlfu:;r) All"llcJC'11, 2001 cB" frrwr 9 cB" 3W@ Fc1Afcfcc Wl?f ~ ~-8 if err
#Raai j, hfa am?gr uf am )fa feia ahsf pi-rs vi sr@a sr 6)
at-t ufji # mrr fr ·am4a fur arr 1Reg1 Gr rr arar z. l gggfhf a i+fa eat
35-~ Tf~ "951' cB" 'l_fTdFf a rrr in-6 arc #t ma 'lfr ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
.under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 m_onths from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies eacl:1 of the 010 and Order-Irr-Appeal. It
should _also be accompanied by a copy of .TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

0

(2) ff@aura mdaa r uei ia va ya era qi zu smra as st at qt 2oo /- -c&'ix=r :fTdFf
c#i" l:riTq" 3ffi agi vicar an ca ala snar get cTT 1 GOO/- c#i" -c&)-fr :fIBA' cJ51" l:rlTq" I •

The revi?ion applicat,ion shall be accompanied by a fee of Rs.200/- where the O
amount involved is Rupees One Lac or less and Rs. 1",000/- wher€ the amount
involvetj is more than Rupees One Lac. . · ·

#tr ggca, #4tr para zyca vi #hara r4l#tr -nzmf@aua uf 37fl:
f.\ppeal to Custom, Excise, &-Service Tax Appellate Tribunal.

(1) . 5flu nraa zrc 3rf@Rua, 4944 c#i" t1m 35-fr/35-~ cB" mwm:...:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(6) saffr aRba 2 («)a aa; rju # 3rra at arfla, 3r4hat #m i hr z,ca,
#hr rad yea. vi hara 3rah#ta nraf@raw (free) at uf?a 2#hr 9)feat,

1sarala # 2" 1,1el, a1cf] 4d7 ,3a ,f@4711,3I1aIld -s80oo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunai
(CESTAT) at 2" floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.



(3)

1he appeal to the f:\ppellate Tribunal shalJ~be filed in quadruplicate in form EA-3.
as prescribed under 1~t1le''6 of Central"Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 _Lac, 5 Lac tp 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank _of the place where the bench of any nomin·ate public sector
bank of the place wliere the bench of the Tribunal is situated.

, .
uf@. gr mrg i a{ pe szii a #mar star & r2) pa ital # fga1 grr
sqjaa an fan ur fey <a rz # ±ha <g ff f frat rt arfaafg
zrenrferfa ar@tr znznf@raw at va 3r4ha zu #4taal at ga 3r4a fhn unar &t

Iii case of the order covers a number of order-in-Original, fee for each ,0.1.0.
should oe paid in the aforesaid manner notwithstanding the fact that the one
appeal to the -Appellant Tribunal or the one applicf;ltion to the Central Govt: As
the- case may l:,le, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

O·
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(4) .-llllll&lll gyca srf@rm 1o7o rm isifr at rqf-1 siifa efRa fag rma
sir4aa zar 3hr zrenfenfa fufa qf@rant 3nag a rel #t van If u 6.6.so h
cBT arurazu gyca feaz amt zlnr aet
One copy of application or O. I.0. as the case may be, and the, order of the
adjournment authority shall a court fee stamp of Rs.6.50 ·paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

zr it v#if@er rrci at fiarv av4 cf@ Rll1,f cBT 3m 'BT znr 3naffa fart unrar ? sit
v#tat zyea, ha aria zyc g vars r4lat1 zrznf@raw (raffaf@)) frzr, 1982 i
Rl%c=r t I

Attention in invited to the rules covering these and other rela.ted matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) flt zge, #tu qt« zge vi tar# ~-~- (fffitc), ct ffl ~ cfi
ma ii afar in (Demand) ya . is (Penalty) cnT 10% qa st #a 3#faf ?1gr«if@,
3fr#a qawar o#tsu ?& I(section 35 F of the Centrar Excise Act, 1944, S'ection 83 &.
Section 86 of the F_inance Act, 1994)

~~~3fR~cf5xip atcrr@,~Q11TT 11~clft1=WT"(Duty Demanded) -
(i) (Section) is naphasafuffaif; ·
(ii) fWTPT~fcf~wmc clft "&-tr;
(iii) ~wmc~ ipR[lJf 6 ip~~ -wtr.

⇒ lWwfsa 'iRa srflauzeqaarrplgetari, srfterarfaabfgqfrfarr
far?.

(5)

For an appeal to be filed befbre the CESTAT, 10% · of the Duty & Penalty
confirmed by the Appellate Comm.issioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may- be
-noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under c'entral Excise and Service Tax, "Duty demanded" shall include:

(i);• amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

, (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
gr3n2gr# ,Ra arflaufraur#r ssfzye srzrar zyeauus [4a4Ra al atifag mg yes

a8 ho, a 1oprarrw sit sreibaravs faafaslas avsk 10% mraru#taaft@I
~~~;,_,;c~•1t11,.~ ,/>-- • . ,
t::;·l"~ '.fl~rr .r%.;1 In. view of above, an appeal against this order shail lie before the Tribunal on2 % yment. of 10% of the duty demanded where duty or duty and penalty are in djspute, or
~:c.,, .-...... · i;; enalty, where penalty alone is in dispute.

2, . iow. .
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F.NO.GAPPL/COM/STP/315/2022-Appeal

ORDER - IN - APEAL
.. .

The present appeal has been filed by M/s. Anushri Enterprise, 10, Kameshwardev
Society, B/h-RajpathClub, Bodakdev, Ahmedabad-380054 (hereinafter referred to as 'the

• .appellant) against Order-inQrigi#al No. GST/DE-VI/OA/28/ANUSHRI/AM/2021-22
dated 30.11.2021 (for brevity referred to as ."the impugned order) passed by the
AssistantCommissioner, Central Tax, CGST & Central Excise, Division-VI, Ahmedabad
North.(for shortreferred .to as the"adjudicating authority').

2. The appellant are having Service tax Registration No.AAYFA2201MSD00°l and are
' . .

engaged in providing 'Construction of Residential Complex Services' and 'Construction
of Commercial Complex Services'. They have availed the facility of Cenvat credit under
Cenvat Credit Rules (CCR), 2004.

' $

2.1 The facts of the case, in brief, are that during the course of audit of the records of
the appellant, conducted by the officers of CGST Central Tax Audit, Ahr.nedabad, for the
period from October 2015 to F.Y. 2017-18 (upto June, 2017), the auditors made. -

following observations under respective revenue paras.

Revenue Para 2: Reconciliation of the· Carting charges, freight and transport.
expenses shown in ledgers vis-a-vis the taxable value shown in the ST-3 returns

. . . . .

revealed that the appellant had short paid the service tax on GTA·service under
. RCM for the FY.2015-16 to June, '2017. Short payment of Rs.64,943/- was
noticed, on this count.

Revenue Para 3: The appellant availed brokerage services from M/s.
R.L.Lalwani for which Invoice dated 27.03.2017 and 31.02.2017 were issued

"charging total amount of Rs.23,00,000/-. The appellant took .the credit of the
entire amount though the payment of Rs.8,25,000/- was not made by them till
the date of the audit. llierefore, the appellant were required to reverse the
excess credit of Rs.1,04,022/-.

. .
Revenue Para 4: The appellant has short paid the service tax to the tune of
Rs.1,37,738/- for the F.Y.2016-17 and Rs.2,96,725/- in April, 2017 to June, 2017
on the member advance received for the construction service.

'Revenue Para 5: · The appellant availed Genvat credit on Invoices (Ramesh
Laxmandas Invoice No.01/16-17 dated dated 27.03.'2017 and Knight Frank
Property Invoice No. BLVA 1600005. dated 15.3.2017 and No: BLVA 1600006
dated 29.3.2017) but full payment to the service provider was made after three
months from the date of issue of invoice. Thus, interest of Rs.56,073/- in terms

• of Rule 4(7) of the CCR,2004, was required to be recovered for the credit availed

0

in excess.

Revenue Para 6: The appellant has received amount of Rs.66,52,415/- in F.Y.
2016-17 and Rs.4,12,585/-during April, 2017 to June, 2017.against which short
payment of service tax ·to the tune of Rs.3,99,145/- and Rs.24,755/- (Total of

3,900/-) was noticed for the works contract service (furniture work done by"
at office of Akash S.N.Vadhwani) rendered.



F,No.GAPPL/COM/STP/315/2022-Appeal

2.2 Based on the above audit paras, a SCN dated 15.04.2021 was issued to. the
• «<· ff

appellant, proposing recover.y· ofaforesaid_·servi'det°tax amounts alongwith interest and

penalty.

2.3 The said SCN was adjudicated vide the impugned order wherein the demand
proposed in the SCN was confirmed alongwith interest. Penalty under Section 78 was

also imposed on the appellant.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant has preferred the present appeal. On scrutiny·of the appeal papers filed. by
·the appellant on 04.02.2022, it was noticed·that they had submitted Form DRC-03 as
proof of duty payment of Rs.65,543/- and Rs.5,38,485/- made against Revenue Para -2 8
3 respectively, as the proof of pre-deposit made in terms of Section 35F of the Central

Excise Act; 1944.

.
through DRC:-03 under CGST regime is not a valid mode of payment for making pre
deposits under Section 35F of the CEA 1944 and Section 83 of the Finance Act, 1994.

4. Board had consequent to the rollout of the integrated CBIC-GST Portal, vide
Circular No.1070/3/2019-CX dated 24.06.2019 directed that from 1st July, 2019 onwards,
a new revised ·procedure has to be followed by the taxpayers for making arrears of. . .
Central Excise & Service Tax payments through portal "CBIC (ICEGATE) E-payment".. . ,

Thereafter, CBIC vide Instruction dated 28.10.2022, issued vide F.No.CBIC
240137/14/2022-Service Tax Section-CBEC, also instructed that the payments made

0.

5. In terms of Section 35F, an appeal shall not be entertained unless the appellant
· deposits 7.5% of the duty· in case where duty and penalty are· in dispute or 7.5% of
penalty ·where such penalty is in dispute. Relevant legal provisions are reproduced

below:

·o.- SECTION 35F: Deposit of certain percentage of duty demanded or penalty imposed
before fling appeal. - The Tribunal or the Commissioner (Appeals), as the case may be,
shall not entertain any appeal
(i) under sub-section (1) ofsection 35, unless the appellant has deposited seven and a
halfper cent. of the duty, in case where duty or duty and penalty are in dispute, or penalty,
where such penalty is in dispute, in pursuance ofa decision or an order passed by an officer
of Central Excise lower in rank than the [Principal Commissioner of Central Excise or
Commissioner ofCentral Excise};

6. The ' appellant. was, therefore, called upon vide letter No.
GAPPL/COM/STP/315/2022 dated 01.\1.2022 to make 'the· pre-deposit in terms of
Board's· Circular No.1070/3/2019-CX dated 24.06.2019 and submit the document
evidencing payment within 10 days of the receipt of this letter. They were also informed·

· that failure to submit proof of pre-deposit' would result in dismissal of the appeal for
non-compliance in terms of Section 35F of the Central Excise Act, 1944.

6.1 The appellant, however vide letter dated 14.11.2022, requested to consider. the
payment of Rs.65,543/- and Rs.5,38,485/- made via DRC-03, at the time of Audit as pre

posit They also insisted that the payment .required to be made in terms of. Board's
rcular No.1070/3/2019-CX dated 24.06.2019, would cause additional burden and that it
ould be difficult to. deposit the same in the short notice. They also stated that the

5



F.No.GAPPL/COM/STP/315/2022-Appeal •

payment made by them through.DRC-03 was accepted by the adjudicating authority and
. was set-off against the demand confirmed in the impugned order.

7. 'Personal hearing in the matter was subsequently held on 23.11.2022. Shri Romit
Shethwala, Chartered Accountant, appeared on behalf of the appellant. He re-reiterated
the«submissions made in the appeal memorandum and submitted the written
submissions during hearing and reiterated the submissions made therein. He, however,
failed' to submit the payment proof.. . . ..

. 8. ·._It-is observed that the Commissioner (A) shall not entertain any appeal unless the
appellant has deposited 7.5% ofthe duty (where duty qr duty and penalty are in dispute)..
or .7.5% of penalty (where the penalty is in dispute) under Section 35F of the Central
Excise Act, 1944. In terms of Board Instruction dated 28.10.2022, I, find that the pre
deposit made vide DRC-03 was invalid payment. Though sufficient time was granted to·
the appellant to make the revised payment in terms of Circular No.1070/3/2019-CX
dated 24.06.2019, they failed to furnish proof of revised payment of pre-deposit of 7.5%
of the duty, made. Further, the plea that re-payment of pre-deposit as per Circular dated
24.06.2019 would cause additional burden, also cannot be entertained as the provisions
of 35F, requires payment of pre-deposit of 7.5% of the dues and there is no provision for
any waiver. The Commissioner (A) is therefore bound by the provisions of the Act and
has no ·powers or jurisdiction to convert the mandate of Section 35F into. any other act.
As such; I hold that for entertaining the appeal, the appellant is required to deposit the
amounts in terms of Section 35F, which was not done. I, therefore, dismiss the appeal
filed by the appellant for non-compliance of the provisions of Section- 35F of the Central

i

Excise Act, 1944.

9. . In view of the above, the appeal filed by the appellant is dismissed for non
compliance of the provisions ofSection- 35F of the Central Excise Act, 1944.

·

0
..

ftamaftraf #Rt&sfar fqerl3rsahkan srar? [
The appeal filed by the appellant stand disposed stoop,,-a±

- · " o s,8eO4.i as.
iTgt (rfk«cr y

3.m-
(Rekha A. Nair)
Superintendent (Appeals)
GGST, Ahmedabad

By RPAD/SPEED POST

To,
M/s. Anushri Enterprise,
10, Kameshwardev Society,
B/h-Rajpath Club, Bodakdev,
Ahmedabad-380054

The Assistant Commissioner
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Date: · 12.2022

Appellant

Respondent

•.



CGST, Division-VI,
Ahmedabad North. .
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Ahmedabad

Copy to:

1:. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA) .
4. The Superintendent (System), CGST, Appeals, Ahmedabad, f:or uploading the OAon

the website.
·5{Guard File.
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