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r 374iaauf ata vi uar Name &.Address

1. Appellant

M/s Shah Shrutiben Bhumishkumar,
41A, Kirti Society, Ramnagar,
Sabarmati, Ahmedabad-380005

O·

. .
2. Respondent

The Deputy/ Assistant Commissioner, CGS"t, Qivision-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052 -

al{ arfh gr sr@ 3ngr rials rra aar ? at as ga 3mg uf renerf
ft4 aaT; .I;g 3fern1t .at 3l1m1 qr gr@rur 3nearwgd raar at

Any person aggrieved by this Order-In-Appeal may file an 'appeal or revision application,
as the one may be c;1gainstsuch order, to the appropriate authority in the following way :

rd iqR pl y7tear 3mar
f3.evision application to Government of India : .

i) zuf? ma at af a mma i wra }ft atf atar f9ft ruerr zu rr #lar #
qr fa8t asrIRqr arum ir a uni g; nrf ii, znft rusrn za wsr.i are
as f@ht ale za fat usrl i st nra #t 4fur a hr g{ st

() €tr 3qrzca 3rf@,fr, 1994. cBI° tITTT rn .frEr ~ Tf"C1" 1=fllwlT cB" GtR -tr ~
err qt "'3""Cf-m cB" ~~ 4-<'1cb cB" 3Rrfa" "TRl·a:rur 3'.fltjcf,=f 31'cft,:r. x=rf-qcr, 1fffi'f xixcbl-<, ·fclro
iatau, zua f@4m, a)ft +ifGra, #ta4 {la '+TcFl, mTG -i:rr-f, -~ ~: 110001 cfiT cBI° \JfRJ
afegt . '
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110. 001 under Section 35EE of the CEA 1944 in respect .of the
following case, governed by first p·roviso to sub-section (1) of Section-35 ibid:

. .

.,;,~~ (ii) In. case· of any loss of goods where the loss occur in transit from a factory to _a
-1). c.:;m,~-~~warehouse or to another factory or from bne warehouse to another during the course., bf

• cessing of the goods in a warehouse or in storage whether in a factory or in a warehous_e. ·· '
3 • - i t. . :•·-.
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.. :(cP) 'l,Tffif are fan#t z za ,gr Pf;qffaa l=JT"(1 TR m'~ *· FclPil-11°1 # Ur#tr zyca ma u
·,,~- zgca a Raz # \Jll" +nrd as fa8h rg z rat Pf ;qfftla ~ 1 · . ,• i.

I

(A)

. (B)

In case of rebate of duty of excise on goods- exported to any country or territory
outside India of on· excisable material used in the manufacture· of the goods

. which are exported to any country or territory outside India.

zf grc ar 47a fag fa .rd are (ura zu ·per# at) Rcla fclTTlT TfllT l=f@ 'ITTI
. . . \ . . .

In case of goods exported outside India export to Nepal or Bhutan, without
payment-of duty.

.3if snraa at saraa yea # yam # fry u sqer fee mu 6t m{ & ah a am ui sa
arr qi fu a garfa nga, srfra a arr aRa at mr u n aafaa 3rf@fa (i.2) 1998
eTRT 109 rr fga fag Tg 'ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
.i;>roducts under the provisions of this Act or the Rules made there u-nder and such

. order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

a#ta naa zca (r@a) Puma8), 2oo1 a fa o # 3if faRRe qua ian zgo at
ufii #, )fa arr?r a fa arr hf Re#afl'n a flu er-r?gr vi aria 3mer at
at-at ufji er 5fr 37aaa fha urar afy .psi er gar z. nr} gzrgfhf aiafa rr
35-~ Re,fRa pt #a grar qr mer tr3TR-6 ara 6 uR # et afeg
The above application shall be made in dupli-cate in Form No. EA-8 as specified

... under Rule, 9 .of Central Excise (Appeals) Ru!es, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall. be accompanied by two copies each cf the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan. evidencing payment ·of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under. Major
Head ofAccount. ·

00(1)

(2)
, .
~ ~ cfi 'ffi2:f ugi iaa a alaq) a sua cB1i if k tut zoo/-- #)a qrarr
al urg 3it uzj iaa mm gn ears vnr st it 4ooo/- pt #) 4Tar #l urg[

The revision application shall be accompanied by a fee of Rs.2Q0/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount . Q,_·.
involved is more thanRupees One Lac.

#r zyca, #€trsazyca vi hara r4)ta zmznf@raw ,f 3r4la --
Appeal to Custom, Excise,·& Service Tax Appellat~ Tribunal.

(1) b4tr surer jcen arf@rfzm, 1944 cp°[ 'cITTT 35-ir/35-~ 3iafa

. Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(6) saffga afh 2 (1)a ia 3ru # 3rara #6t 3r@a, rf)at ma ii v#tr gca,
a8tu rza ye vi.taro 3rf#ta =urn,f@raw1 (f@rec) 6t ufa &fta )f8at,

.~i:!licllcillc; if 2nd l=f@T, isl§J-llc:'11 'J-fcFf ,JRRc!T ,frR<c.r:;i-rR,0-lt)J-l~lisllQ -380004 .

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above:



! .
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The appeal to the Appellate Tribunal shall be. filed in quadruplicate in form EA-3
as prescribed under Rul'e 6 of~entral ExGjs·e(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of"
Rs.1,000/-, Rs.5·,ooo/- and Rs.10,000/- where amount of duty"! penalty/ demand·
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above·so Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate..
public sector bank of the place where the bench of any nominate pubqc sector
bank ofthe place where the bench pf the Tribunal is siiuated.

(3) 4fa, gr m2gr i a{ pa an?ii mar rmrnr st t at r@la p sitar # fg cpf 'Tfwf
oqjar it f@at urat afg za zr cf) sha gg #ft f frat rat. arf aa a erg
zre,Ref 3rah4tr nnf@raw at va rat zn 2tu var ht vs cm4aa fhn \JITffi t I •

In case OF the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid .manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application .to the Central Govt. As
the oase may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) <'llllllc1ll zycn arf@efu 197o gen vii1fer #~-1 a siafa feufRa fhg 1]ur arr
374aa zn sat zenfenf .fufzu qf@raft 3m2gr r@la #l ga If 'Qx 6.6.so ha
cpf uraraza zycen f@a am 3tr Reg I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as presGribed
under schedu!ed-I item of the court fee Act, 1975 as amended.

(5) · sf3it if@r mrai at firua ar frii at sit ft an naff fhnr uraT i \JJT.
#hit zyea, ta grzyca vi laa r4la znzmf@raw (araffaf@) Rm, 1982 i
ffe el
Attention in invited to the rules covering these and other related matter
contended in the Customs, Exdse & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) «#mt zycen, a€ta qlzyea vi hara or4l#ta mrnf@a (fRrec), a 4fR sr4lat a
~.~ cl?Cfoq 1=!PT (Demand) ~ -~ (Penalty) cpf 1o% qa sl #a 34Raf ?1are«if@,
~~~10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86. of the Finance Act, _1994)

~~~'3fR'~c!R'W~'~m "cf5cWfcj?J1=!TTf"(Duty Demanded)-
(i) (section) is ±p# asauffauft,
(ii) mm ·Tera3dz3fez#ifr,
(iii) ~~mmw f.m1f 6w~~ xrr-tr.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the App~llate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10. Crores. It may .be
noted that the pre-deposit is . a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the G::entral Excise Act, 1944,· Section 83 & Section 86
of the Finam;e Act, 1994)
Under Central Excise and Servic~ Tax, "Duty demanded"- shall include:

(i) amount determined under Section 11 D;
• (ii) amount of erroneous Cenvat Credit taken;

, (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
· ..-~-: ~~ 'ij) ma- '3fQRT~ 'ij) 'flli&i ut t>T~ '3f ircrr~m c;cr;s fclc:1 ,ma m 'dl' '+lFT~~~
t'o~:' II,1 'ff ,fl, _;;..... ..,, -4--,-,, fcl fu =+ + -cA ~ -3- ,-

~
~10,,,,,:m,H,( 'o'rr 10%~'CR \)II"<~ q1q~~ell d t>• cfGf~ <P 10%~'CR <Pl ufT '<'t<PCll t, I · ·

• e &% ·
9 ,.. <,22 • • • .s$ $3#, +a· ··ft~.! \~J r~ · In view of above, an appeal against this order shall lie before the Tribunal on

~~·.·. ~.i /~~ ent of.10% of the duty demanded where duty or duty and penal~y are in dispy_te, or·
~

0"~4#~ alty, where. penalty alone 1s 1n dispute." . . · ·
' • ,t •



F.No.GAPPL/COM/STP/805/2022

ORDER - IN - APPEAL

The present appeal has been filed by M/s. Shah Shrutiben Bhumishkumar,41A, ·
Kirti Society, Ramnnagar, Sabarmati, Ahmedabad- 380005 (hereinafter referred to as 'the
appellant') against Order-in-Original No. CGST/A'bad North/Div-VII/ST/DC/100/2021
22 dated 03.01.2022 (hereinafter referred to as "the impugned order") passed by the
¢ t d «

' Deputy Commissioner, CGST, Diyision-VII, Ahmedabad North (liereinafter referred to as
the "adjudicating authority") '

2. The appellant. are engaged in providing taxable services but have not taken
service taxregistration. On the basis of the data received from the -CBDT,- it was noticed
that the appellants have earned service income on which service tax liability was not
discharged. Letters were .issued to them to explain the reasons for non-payment of tax
and to provide documents like ITR, Form 26AS, VAT/Sales Tax returns, -Annual Bank

· Account, Contracts /Agreement entered for provision of service, Balance Sheet,. P&L A/c,
ST-3 returns, etc. However, neither any documents nor any reply was submitted by

: them. Therefore, the service tax liability was ascertained on ·the basis of the value of.
'Sales of services under Sales/Gross Receipts' from the services as provided by the CBDT ·
for .the FY. 2014-2015. It was also noticed that the appellant had not obtained the
service tax registration for the taxable services provided by them in the FY.2014-15,
2015-16, 2016-17to 2017-18 (upto June, 2017). ·

4

2.1 ·Therefore, a Show Cause Notice (SCN) No. CGST/AR-V/Div-VII/A'bad--North/TPD
· UT/99/2020-21 dated 27.09.2020, was issued to the appellant proposing the recovery of.
service tax demand of Rs.1,96,327/- not paid in the FY. 2014-15 and service tax not paid
in ·the FY. 2015-16 to 2017-18-(upto June, 2017) (to be ascertained in future); alongwith
interest under Section 73(1) and Section 75 of the Finance Act, 1994, respectively.
Imposition of penalty under Section 77 (1) 8 (2) 8 penalty u/s 78 of the Finance Act,
1994 was also proposed.

.
2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.4,57,899/- was confirmed alongwitli interest. Penalty of Rs.10,000/- each
u/s 77(1) & (2) and equivalent penalty of Rs.4,57,899/- u/s 78 was also imposed.

3. • Being aggrieved with the impugned order passed· by the adjudicating authority,
the appellant has preferred the present appeal on the grounds elabor~ted below:-·

. .
>> The appellant is providing information technology services to the clients outside

indi_a and are receiving the payment in foreign currency through Paypal. · Thus,
» "v •

the services rendered are export of service which is not taxable. Reliance placed
on the decision passed by Apex Court in the case of Faquir Chand Gulati-
2008(12) STR 401 (SC). ·so when the demand of service tax· is not sustainable,
interest liability also does not arise.

► Penalty under Section 77(1) 8 77(2) of the F.A., 1944 is not imposable when there
is no service tax liability to discharge. The appellant is rendering services by way
of exports and hence not required to file returns.

nalty under Section 78 is also not imposable as the appellant has not
ressed any material facts with intent to evade tax, intact they were under the.

afide belief that the services are exported hence not taxable. Reliance placed

4

·

0



. .
F.No.GAPPL/COM/STP/805/2022

00

0

. '

in the judgment of Apex Court passed in the case of Pahwa Chemicals-2005(189)
ELT 257 (S). "» a#8

► The.turnover in the F.Y.2013-14 was Rs.4 lacs, hence by virtue of Notification
N0.33/2012-ST dated 20.06.2012 they are eligible for the benefit of threshold
exemption.

4. Personal hearing in the matter was held on 02.12.2022. Shri Sunil Sanghvi,
Chartered Accountant. appeared on behalf of the appellant and reiterated· the
submissions made in the appeal memorandum. He also stated that' he would submit
the relevant document from Paypal, as additional written submission.

5. I have carefully gone through thefacts of the case, the impugned order passed
by the adjudicating authority, submissions made in the appeal memorandum and the
submissions made by the appellant at the time of personal hearing. The issue to be
decided in the present case is as to whether the demand of Rs.4,5·7,899/-, confirmed in
the impugned order passed by the adjudicating authority, in the facts and circumstances
of the case, is legal and proper or otherwise? The demand pertains to the period FY.
2014-2015 t0 FY. 2017-2018 (upto Julie, 2017).

6. It is observed that the adjudicating authority has confirmed the demand on the
sole argument that the appellant does not fulfil the criteria formulated under Rule 6A4 of
the Service Tax Rules, 1994 and the Export of Service Rules, 2005, for treating the service
as export of service. He.observed that the appellant is located in the.taxable territory i.e.

·in India. The recipient of service (i.e. UPWORK a mediator Company), through whom the
appellant received al-I work related orders, is located outside Ind_ia. As no invoices were
provided, he could not ascertain the place of provision of service and also whether the
service provided is to the clients situated outside India or not. The service of
Management, Maintenance and Repair is not a service specified in the negative list spelt
out in Section 66D of the Act. Therefore, he held that the income earned by the
appellant towards the Management, Maintenance and Repair services is taxable and as
the income earned is not below the threshold limit of Rs.10 Lacs, the appellant is not
eligible for the benefit of Notification No.33/2012-ST dated 20.06.2012 as claimed by
them.

7. It is observed, in this regard that the demand has been confirmed against the
appellant for the. income earned. for providing Management, Maintenance and Repair
services. during the FY.. 2014-15 to 2016-17. The adjudicating authority, while giving the
findings that the service, provided was not export of services, has vehemently relied on
the provisions of Export of Service Rules,2005 and clause (i) of Rule 6A of the· Service
tax Rules, 1994. It is.observed that the 'Export of Service Rules, 2005' were superseded' . . .
vide 'Place of Provision of Services Rules, 2012' vide Notification No. 28/2012-S.T., dated
20-6-2012. As the period of dispute covers the F.Y. 2014-2015 to F.Y. 2017-2018 (upto
June, 2017), I find that the provisions of Export of Service Rules,2005, cannot be made
applicable to the instant case. To decide whether the service rendered was to a recipient
utside India, the adjudicating authority should have· referred to provisions of the 'Place
Provision of Services Rules, 2012', which I find was not done, so to that extent, I find
t the impugned order is legally not sustainable as it has been passed on the basis of

e legal provisions, which is not existing for the period of demand.

5
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19. I, therefore, find it proper to remand the matter to the adjudic;:ating_ authority, who
will extend opportunity to the appellant to submit necessary documents to satisfy
whether the service rendered are eligible to be considered as export of service in _terms
of provisions of 'Place of Provision of Services Rules; 2012'.

8. :>c . .: Further, it is also .observed that the appellant has failed to submit any. contract
.and\ik,dkks either before the adjudicating authority or before the appellant authority to
substahtiafo their claim that -the services rendered was to a recipient locat_ed outside
Ir,dia and that the nature of- seryice was of 'Information Technology S.ervices'. In the
abse,nce of all-such documentary evidences, the appellant cannot claim the benefit 'of
export:of service as all these documentary evidences are necessary which shall decide
the place of provision of service.

9.. .._The appellant have. also claimed that in the' .Y.2013-14, their turnover was •R,s.4
· lacs hence they are eligible for the benefit of threshold · exemption in terms of
Notificatio~ No.33/2_0i2-ST' dated 20.06.2012. The appellant, however, has failed to.
produce· the· relevant' documents either before he adjudicating or before me to
establish their above claim. Therefore, such claim made by the appellant cannot be
entertained. LargerBench of Hon'ble Supreme Court in the case of HarichandShri Gopa!
- 2010(260) E.L.T. 3 (S.C.), has observed that it is settled law tha.t the person availing the·
exemption notification s~all satisfy all the conditions prescribed in the notification and
failure to do so would disentitle him from the exemption.

.
11. In view of the above discussion, I, remand the matter to the adjudicating
authority, with a direction to re-examine the issue as discusse_d at Para- 6 to 8 and pass
a speaking order.

12.+ . Accordingly, the impugned order is set aside and appeal is allowed by way of
remand.

Ria4af arrafRt n&st a Rqat ,( I '3 q (l cftj ~ u~ \!ffiTT ~Ii. . . . .
The appeal filed by the appellant stands disposed off in above terms. . : . o_.

·,. ~-
-·- _-5so.eel,

O 1),-1.. •(Akhilesh Kumar) •
Commissioner (Appeals)

Date: 12.2022
Atented,Aw%(Rekha A. Nair)
Superintendent (Appeals)
.CGST, Ahmedabad

By RPAD[SPEED POST
To,
M/s. Shah Shrutiben Bhumishkumar,
41A, Kirti Society, Ramnagar,
Sabarniati,

Appellant
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Ahmedabad- 380005

The Deputy Commissioner,
CGST, Division-VII,
Ahmedabad North,
Ahmedabad

Copy to:

F.No.GAPPL/COM/STP/805/2022

Respondent

• I

··•··i

1. The Chief Commissioner, Central GST,Ahmedabad Zone.

2. The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner, CGST, Division-III, Ahmedabad North

4. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)6era rte
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