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1. Appellant

M/s Raj Builders,
Proprietor Shri Rajesh Maganlal Chauhan,
7/8,.Lalbag Co-Op Housing Society Ltd.,
Near krishn Nagar Society, New Wadaj,
Ahmedabad - 380013 .

i. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

al{ arf@r ga, 3rfla am?r sriits rra aar & at as sq smr u zrenferfa.
f) aag Ty er. 3tf@rant at ar4ta zr gr)erv 3rad wgd a aare ·

Any person aggrieved by this Order-In-Appeal may file.an appeal or re.vision appli.cation, • · '
as the one may be against'such order, to the appropriate authority in the following way : · ·

.··
.• ., .

qld laR qr gatrvr 3ma
·. Revision applic_ation to Government of India :

(4) #4a sq€a zyca 3rf@fzr, 1so4 #t er 3r fa sai; mg mat # a i q@la
err at sg-err qer qg a siaifr ylru 34at 3ref fra, ad lat, fa
iaraa, era f@qr, a)ft +ifGr, Rta la +ra, ir mf, { R4cl :11o001 alt st 6ft~·, . . . . 
(i) A revision _application lies to the Under Secretary, to the Govt. of India, Revision

. Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of tlie
following case, governed by first proviso tci. sub-section (1) of Sectiof)-35 ibid:. . .

• ·(@i). z,Re ma pt TR # ma i wra wf rfah h fa 'srusrIr. zm 3rr .art
• "if#t qserrr t qr iuemr jra ma ggf i, zu.fa##t artz q5et.arkfa4t arr''u f#at ssrr et ma #t fau # €ma s{ st:'' is.i. . ...

in case_ of. any loss of good$ where the loss occur in transit from a factory to · a ...
rehouse or to another factory or from one warehouse to another during the course of ··
cessing of the- goods in a warehouse or in storage whether ir-1 a factory or in a warehouse. ·

. .
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. (A) In case of rebate of duty of excise on goods ·exported to any country or territory ·
. outside India of on excisable material used in the manufacture of the goods

· which are exported to any 8ountry or territory outside India.

(xlr)

' .
i «+

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of.duty.

. . .
3ifGara #l sna ze # grar # f cit sq@t fee mu at r{& at ha arr sit za
err viRu gafi ngaa, rate # rr arRa at ru w zu arafa 3if@Rm (i.2) 1998
aTm 109 am~~ ~ "ITT I

(c)

(1)

Credit of any duty allowed to be utilized towards payment of excise· duty on final
products under the provisions of this Act or tl;ie Rules made there under .and su·ch
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

#ta snraa zyca (3r4ta) Rm48), 2oo1 fm 9 # iafa faff&e qua 'in zv-s i zt.
#Raif , hf sir&r a uf an2r ha Re.fas ah.m # fl ea-arr?rzi a@ta ark #st
at-at ufaai a aper Ufa am4 fan urr afeg1 see rr la <. nl grgff a 3ifa err
3sz Reiff #6t # 4Tar # rqa mar €tr-s iarr l ,Ra ft st#t afegt

The above application-shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 morrths from the

· date on which the· order. sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accomp,anied by a copy of TR-6 Challan evidencing payment of
prescribed fee· as prescribed under Section 3_5-EE of CEA, 1944, under Major
Head of Account. ·

0

(2) Rfaia 3mlaa mer uei icva ang card qt zut swam zt it 6rt 20o/- #) 'TRfR
a6l urg 3it uei viaa ara sznar st 'ill 1 ooo/- a) #ha 4Tar at urgy

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tar zgca, b4tr nraa zgc vi hara 3r4lat mrnrf@raw a 4R 3rat
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€tu snraa zyca 3rf@Pru, 1944 c#r tTRT 35-~/35-~ cB" 3W@:-

l:Jnder Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.

ase of appeals other than as mentioned in para-2(i) (a) above.
. . .

' . . .
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-(3)

---3---
. 3-.· ·E5if · . ·

The appeal to· the Appellate Tribunal shall be filed in quadruplicate in form EA-3
. as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a .fee of
Rs,.1,000/-, Rs.5,000/- and Rs:I 0,000/- where amount of duty / penalty / demand
/ refund is· upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed. bank draft in favour of -Asstt. Registar of. a branch of any nominate
public sector bank of ·the place w_here the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

ufa g mg i a{ Te an?ii nr rrr it & a r?lo pc sitar # frg #l cnr pmR
oqja ir fa ua ale g qr sa gg gt Ra frat 4&l aif aa a fr;
gen1Reff 3rat#tr mrznf@rawat ga 3rfta znhr alt va 3a4aa fzui ur &
In case of• the order covers a number of order-in-Original, fee for each O·.I.O.
should be. paid _in· the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one applicatibn to the Central Govt. As ·
the case may be; is filled to avoid scriptoria work- if. excising· Rs. 1 lacs fee of
Rs.100/- for each. . · ·

0

o.

,1arz z,ca 3rf@)fr 497o rt viz)f@er c#f 314Pa-1 # aiafa feafRa fag 3rgar ea
3rr«a u'a or?gr zrenRnR fufu ,If@)al an?r val #t g uf.q 6.so h
cnf urn1au yca fee mn star a@ .

One copy of application or 0.1.0. as the case may be, and the .order of the
adjournment authority shall a court fee stamp of,Rs.6.50 paise as prescribed .
under scheduled-I item of the court fee /\ct, 1975 as amended.

(5) ga ail vii@r ml#ai at'fira .ar frii al at «fen saffa fclxlT \i'fTc'ff · t '3TI°
#tat zyca, # uni ye vi hara 3r4lat aznf@raw (ar4ff@4f@) Pr4, 1982 i
Rf2ar
Attention ln invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) «tr zrcas, a4tr sna zyca vi has or@l4tu zmnf@raw (Rec), a uf or4lat #'
mm ii afarmi Demand) vi is (Penalty) cnf 1o%-4 smt an 2rfaf ? 1gr«if,
sf@raaqa \JJm 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994) ·

±4tu3alayea 3pt jaraa 3iafa, @ragt "afar 4tii"Duty. Demanded) 
(i) Section) is +uDasaff~aft;
(ii) Raraq2rkz2fez a6tr;
(ii) hazafszui±Ru 6#aa2uzfI.

> uqasruriR4a srfh a us? qasa#) gaa ii, er@her ' afaaa hf@gqf sfa
. wrr11m%. . . . .

(4)

For an appeal to be filed before the CESTAT, 10% of the- Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre..,deposit amount sh.all not. exceed Rs.10 Crores. It may be

· noted that the pre-deposit is a mandatory condition for filin·g appeal · before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) •
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) . amount determi_ned under Section 11 D; · .
(ii) amount of erroneous Cenvat Credit taken; .

, (iii)·. amount payable under Rule 6 of the Cenvat Credit Rutes. · .· ·
an2r# uR 3r@la ufraurkrra sei zyea errar zyeau ausRaif@a it atT f#; +Tye»
0% 4Tarrwitssi#aa ausRaif@a "ITTasaus10% garwalstale1'

In yiew of above, an appeal against this order shall lie before the Tribunal on·
ment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

nalty, where penalty alone is in dispute." · ·



F.No. GAPPL/COM/STP/813/2022-Appeal

ORDER-IN-APPEAL

. .
The present appeal has been filed by MIs. Raj Builders, Proprietor Shri Rajesh Maganlal

Chauhan, 7/B, Lalbag Co-Op Housing Society Ltd., Near Krishn Nagar Society, New Wadaj,

Ahmedabad - 380013 (hereinafter referred to as "the appellant") against Order-in-Original No.

CGST/A'bad North/Div-VII/ST/DC/158/2021-22 dated 10.03.2022 (hereinafter referred to as

"the· impugned order") passed by the Deputy Commissioner, Central GST, Division VII,

AhmedabadNorth (hereinafter referred to as "the adjudicating authority").
\

2. · Briefly stated, the • facts of the case are that the appellant is holding PAN No.

AAOPC8612L. On scrutiny of the data received from the CBDT for the Financial Year 2014-15,

it was noticed that the appellant' had earned substantial income by way of providing taxable

servicesbut they had neither obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant was called· upon to submit copies of Balance Sheet, Profit & Loss

accounts, Income Tax Returns, Form 26AS, for the period from FY 2014-15 to FY 2016-17. The
. .

appellant vide letter dated 27.08.2020 submitted the documents called for and stated that they.
were providing service of construction, erection, commissioning, installation, completion, fitting

out, repair, maintenance, renovation and alteration activity to government department and same

is exempted in service tax as per Notification No. 25/2012-ST. However, the appellant not

submitted copies of agreement' said to be enclosed with the letter dated 27.08.2020. Therefore, a

Show Cause Notice No. CGST/AR-V/Div-VII/A'bad North/TP'D UR/139/'.?020-21 dated

20.09.2020 was issued to the appellant for demanding Service Tax amount of Rs. 16,65,049/-,

for the-period from FY 2014-15 to FY 2016-17, under proviso to Section 73(1) ofthe Finance

Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act,

1994; imposition of penalties under Section 77(1)a) & 78 of the .Finance Act, 1994; and

demanding Late Fees of Rs. ·1,20,000/- under provisions of Rule 7C of the Service Tax 'Rules,

1994 for not filing their ST-3 returns for the period from FY 2014-15 to 2016-17.

2.1 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority and the demand of Service Tax amounting to Rs. 15,22,984/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period· from FY 2014-15 to FY 2016-17 (except prior

to 01.03.2015) and dropped the remaining demand amounting to Rs. 1,42,065/- being exempted. .
by virtue of Entry No. 12A of. the Notification No. 25/2012-ST pertaining to FY 2014-15, for. . .
which the appellant entered into contract prior to 01.03.2015 with Govt. body. Further, Penalty

of Rs.-.15,22,984/- was imposed on the appellant under Section 78 of the Finance Act, 1994 and

Penalty of Rs. 10,000/- was also imposed on the appellant under Section 77(1)(a) of the Finance

Act, 1994 for failure to take service tax registration. In the impugned order, the adjudicating
authority also imposed Late-Fees of Rs. 1,20,000/- in terms of provision of Rule 7C 'of the

Service Tax Rules, 1994 for not filing their ST-3 returns for the period from FY 2014-15 to FY

' .

0

··o
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F.No. GAPPL/COM/STP/813/2022-Appeal

3. . Being aggrieved with theimpugned order, the appellant preferred the present appeal on· ·."ass8
the following grounds:

They have received the show cause notice on 29.09.2020 and they have submitted reply

The. calculation · of tax payable shown in order is not considerable· and need to •be

. .
on 20.10.2020 and attached the copies ofwork order as required.

o After that, he has received personal hearing notice dated 11.02.2022 in which 3 dates are

mentioned, however, the said notice was delivered to him after long time because his
• r

society is under the redevelopment / demolition and for that reason all the postal ·

communication was .received by him after long time. Therefore, he could not attend the

personal hearing.
o He was mainly engaged · in to work contract services providing to Government

departments, the impugned order issued . without considering the exemption available.
. .

0

.
calculated after considering exemptions available to work contract services.

o As t!'ie impugned order was issued without conducting personal hearing, he requested to·

remand the case.

4. Personal hearing in the case was held on 02.12.2022. Shri Surabh R. Thakkar, Chartered

Accountant, and Shri Rajesh M. Chauhan, appellant, appeared for personal hearing. He reiterated

submissionmade in appeal memorandum.

O·

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made. . . . \ .
in the Appeal Memorandum and documents available on record. The issue to be decided in the

present case is whether the.impugned order passed by the adjudicating authority, confirming the
. . .- .

demand of Rs. 15,22,984/- along with interest and penalty, in the fact and circumstances of the

case, is legal and correct or otherwise. The demand pertains to· the period from FY 2014-15 to

FY 2016-17. The adjudicating authority has held that the works contract service provided by the

appellant after 07.03.2015 do not fall within ambit of exemption under Sr. No. 12A of
'

Notification No. 25/2012-ST dated 20.06.2012, as amended.

.
6. I also find that main contentions of the appellant are (i) the impugned order was issued

without considering the exemption available; (ii) the calculation of tax. payable shown in order is

·not correct and need to be calculated after considering exemptions available to work contract

services and (iii) the impugned order was issued without conducting personal hearing.

7. I find that the adjudicating authority while confirming the demand held as under:

, .
"24.3 Asfar as qualifyingfor exemption for the said service provided by the assessee to ·
the Government is admissible only when the contract is entered prior to IMarch 2015.
Therefore, let's see whether said condition isfulfilled by the said assessee or;otherwise.
In this regard the assessee hasfurnishedfollowing documents:

FY.2014-15

Date of issue of- Amount of tender ~ ·

5

Documents issuin authoritySr.

... t,a •

i,'
.

t;
IC
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F.NO. GAPPL/COM/STP/813/2022-Appeal .

No. documents accepted by asses$ee

1 Dy. Exe. Engr. AhrJiedabad . _ 23.06.2014 98035

2 Dy. Exe. Engr. Ahmedabad• 02.07.2014 ·228331 .
3° Dy. Exe. Engrs Ahmedabad' 16.07.2014 58205 ..•

· 4 Dy. Exe. Engr. Ahmedabad 01.08.2014 222468

5 Dy. Exe. Engr. Ahmedabad 06.08.2014 30385

6 Di- Exe. Engr. Ahmedabad 03.09.2014 188471

7 Dy. Exe. Engr. Ahriedabad 21.10.2014 164035

8. Dy. Exe. Engr. Ahmedabad 13.01.2015 225132
345179

.
9 Dy. Ee. Engr. Ahmedabad 24.02.2015

JO Dy. Exe. Engr. Ahmedabad 07.03.2015 237515
. 1797756

..

FY 2015-16

,., ·····

FY 2016-17

24.4 Ifindfrom the perusal ofcaption documents submitted by the assessee that except
for thefinancdqlyear 20/4-15 (i.e. up to Sr. No. 9) all the other documents up to 2016-17
have been issued by the competent authority after 01.3.2015 to the assessee. Therefore,
works contracts services provided by them after 07.03.2015 do notfalls within the ambit
of exemption by virtue ofSr. .No. 12A of notification hence they are liable to discharge
service tax as enumerated hereinunder:

FY Income as Amt. of Net • Income Rate of .Service Tax

per P&L contract ch'argeable .Service Tax Payable
which to ST .
entered prior
to
01.03.2015 .

2014-15 · 3957809 1149394 2808415 12.36 -347120
2015-16 4325170 0 4325170 14.5 627150
2016-17 -3658091 0 3658091 15 548714

Total 11941070 1149394 10791676 1522984

24. 5 In view of the. aborJe, • it appeared that they have provided documents I tender by
them prior to 01.03.2015 with Executive Engineerfor the Amount ofRs. 11,49,394/- as
detailed supra qualify for exemption by virtue of Entry No. 12A of the Notification No.
2512012-ST. Therefore, the assessee is liable to pay the.service tax due to the tune ofRs.
1522984/- along with interest andpenalty"

7 .1 As regard, the contention of the appellant that in the impugned order calculation of tax.
payable is not correct, I find that the adjudicating authority has given finding in Para 24.3, 24.4,

24.5 that except for the FY 2014-15 (i.e. up to Sr. No. 9), all the other documents upto FY 2016

17 have been issued by the competent authority after 01.3.2015 to the appellant and, therefore, as ·

perEntry No. 12A of the Notification No. 25/2012-ST dated 20.06.2012, the appellant are not

eligible for exemption under the said notification for the amount confirmed in the impugned

er, I find that the total of the amount for Sr. No. 1 to 9 shown in first Table for FY.
. . .

6
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0

0

..

2014-15 mentioned in Para 24.3, comes to Rs. 15,60,241/-, but the adjudicating authority
l'i; '··'··· . • . .• .)~:ey,;. .

calculated the same in Table mentioned in Para 24.4 as"Rs. 11,49,394/-.:Thus, there is mistake in.
calculation of the Taxable Value and, thus, Service Tax payable has been determined in excess to

these held eligible for exemption. Hence, the impugned order is not;legally sustainable to that ·

extent.

7.2 I also find that the adjudicating authority has confirmed the demand of servicetax after
t

arriving at conclusion that the appellanthave provided Works Contract Service. In this regard, I

find that if the appellanthave provided Works Contract Service, the Service Tax was required.to

'be paid by them on 70% or 40% of the gross value as per Rule 2A o{ Service Tax (Determination

of Value) Rules, 2006. However, I find that while issuing the impugned order, the Service Tax. .

has been confirmed on the entire amount of value of service without considering the abatement'. .
provided under Rule 2A of Service Tax (Determination of Value) Rules, 2006 for the said.
service category. Further, there. is no discussion in the impugned order as to how the service

provided by the appellant fall under Works Contract Service. Thus, I find that the impugned.
. order has · been issued to the appellant without appreciation of facts available on record and

without correct classification and the quantification of Service Tax payable, which is not legally·

tenable.

8. As regard, the contention of the appellant that the impugned order .was issued without

conducting personal hearing, I find that the adjudicating authority in the impugned order

discussed as under:

"22. · Personal Hearing was for 14.02.2022, 16.02.2022 and 18.02.2022, but no one

appeared on PH dates. Though it was made crystal clear in the SCN that if assessee

intent to be heard in person may be mentioned in black and white. However, the assessee
.

in their reply dated 20.10.2020 requested to accept the above and do not initiate any

further proceeding in the matter. As such it is presumed that. they do not desire to be

heard inperson."

8.1 It i's observed that the adjudicating authority has scheduled personal hearing by. .
specifying 3 (three)different dates i.e. 14.02.2022, 16.02.2022 and 18.02.2022 in the· single letter

/ notice. The appellant contended that due to his society being under the redevelopment /

demolition, thepostal communication was received by him after long time and therefore could

not attend the personal 'hearing. In this regard, I find that the adjudicating authority given three

• dates of personal hearing in one notice and has considered the same as three opportunities. I also
. . . .

find that there is no mentioned about any adjournment sought by the appellant.
; · ·

8.2 As per Section 33A(2) of the Central Excise Act, 1944, as made. applicable to Service

ax vide Section 83 of the Finance Act, 1994, when a personal hearing is fixed, it is open to a
. .

arty to seek time by showing sufficient cause and in such case, the adjudicating authority may
. .

rant time arid adjourn the personal hearing by recording the reason in writing. Not more than

7



E.No. GAPPL/COM/STP/813/2022-Appeal

.
three such adjournments Gan be granted. Since. such adjournments are limited to three, the' .

hearing. would be required to be fixed on each such occasion and on every occasion when time is

sought and sufficient cause is made out, the case would be adjourned to another date. However,

the adjudicating authority is required to give one date a time and record his reasons for granting
.•

adjourninent on each occasion. It is not permissible for the adjudicating authority to issue one

consolidated notice fixing three dates of hearing, whether or not the party asks for time, as has

been done in the present ease.

. .
Court of Gujarat in the case of Regent Overseas.Private Limited and· others Vs. Union of India

and others reported in 2017 3) TMI 557 - Gujarat High Court.

.
1944 provides for grant of not more than 3 adjournments, which would envisage four dates of

personal hearing and not three dates. The similar view has been taken by the Hon'ble High

8.3 It'i~ further observed that by notice for personal hearing on three dates and'absence of the

appellant on those dates appears to have. considered as grant of three adjournments by the

adjudicating authority. In this regard, I find that the Section 33A(2) of the Central Excise Act,

·OIn view of the above, I find that the adjudicating authority was required to give adequate.
and ample opportunity to the appellant for personal hearing and it is only thereafter, the

impugned order was required to be passed. Thus, it is held that the impugned order passed by the

adjudicating authority is clearly in breach of the principles of natural justice.

8.4

. .

9. In view of the above discussion, keeping all the issues open, I remand the' matter back to

the adjudicating authority to reconsider the issue afresh in terms of discussion at Para 7.1, Para

7.2 and Para 8.4 and pass a speaking order after following the principles of natural justice. The

appellants are also directed to submit all the relevant documents to the adjudicating authority

within 15 days of receipt of this order.

0
The appeal filed by the appellant stands disposed of in above terms.L :

· a@- Co.,3 DO9 n-
(Akhilesh Kumar) ~ ·

Commissioner (Appeals)

Attested

CT{. Ciy~)
Superintendent(Appeals),
COST, Ahmedabad

Date : 08.12.2022
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By RPAD I SPEED POST

· To,

Mis. Raj Builders,
Prop. Rajesh Maganlal Chauhan,

7/B, Lalbag Co-Op Housing Society Ltd.,

Near Krishn Nagar Society,

· NewWadaj; Ahniedabad-380013

The Deputy Commissioner,

cqsT, Division-VII,

Ahmedabad North

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North. '. .
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading 'the OIA)

16e me
6) PA file
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