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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original No. 15/JC/MT/2021-22 fete: 23.07.2021, issued by
Joint Commissi'on'er, CGST, Ahmedabad-North
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1. Appellant

M/s. Art Nirman Lid.,

Club Babylon, S.P. Rlng ?oad
Nr. Science City, Bhadaj,
Ahmedabad

2. Respondent '
The Joint Commissioner,CGST, Ahmedabad North , Custom House, 1%
Floor Navrangpura, Ahmedabad - 380009
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Any person aggrieved by this Order-In-Appeal may file an-appeal or revision application, *
as the one may be against such order, to'the appropriate authority in the following way :
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Revision appllcatlon to Government of India :

!

) qvvmuecqlmﬂocbsﬁéﬁmr 1(94aﬁwaaﬁ:ﬁ%raﬁmwma%aﬁﬁq@iﬁ

IRT B SU-GRT & YoM RSP B Savia JRIGTT Ides Jdf e, YRa WeR, fd
Hrerd, <rored T, el H#ide, Sias 9 9ee, wwg ARt 98 el L 110001 BT @ G*.'Fﬁ
T |

() A revision application lies to the Under *Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi -"110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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In case of any loss of goods where the loss occur in transit from a factory to a
’ouse or to another factory or from one warehouse to another during the course of*
zssing of the goods in-a warehouse or in storage whether in a factory or in a warehouse

1



(2)

2

;-‘mﬁmﬁﬂwmmﬁﬁuﬁﬁqwq?mn"qzﬁﬁﬁﬂfwﬁwa‘mwﬁww )
.'.»’;_-Wgaﬁﬁ%ﬁéezbWﬁﬁw%mﬁﬂ%m’mmﬁﬁﬁ%ﬁ%l '

. In oase of rebate of duty of excise on goods exported to .any country or territory

outside India of on excisable material used in the manufacture of the goods

* “‘which are exported to any country or terrltory ok It81de India.
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‘"'ln case of goods exported outside India exoort o Nepal or Bhutan without
: payment of duty
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Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeais) on or after, the date appointed

" under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of ther OlO and Order-In-Appeal. It

should also be accompanied by a copy of TR-6 Challan evidencing payment of

prescribed fee as prescribed under Section 35-EE  of CEA, 1944, under Major
Head of Account.
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The revision application shall be acoompanied by a fee of Rs.200/- where the -

amount involved is Rupees One Lac or less-2nd Rs.1,000/- where the amount

- involved is more than Rupees One Lac.
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- Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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To the west regional bench of Customs, Excise & Service Tax Appellate. Tnbunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa, Glrdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.




The appeal to the Appellate Trlbunal shallabé"‘ﬁled in quadruplicate in form EA-3

. o as prescribed under Rule 6 of Central Exmse(Appeal) Rules, 2001 and shall be
' accompanied against. (one which at least should be accompanied by a fee of
i Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand

EA / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form

L ~ of crossed bank draft in favour of Asstt. Registar of a branch of any nominate

. public sector bank of the place where the bench of any nominate public sector
- bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Otiginal, fee for. each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the .Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. :
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-! item of the court fee Act, 1975 as amended.
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- Attention in invited to the rules covering these and other related matter
contended in the Customs, Excnse & Service Tax Appellate Trlbunal (Procedure).
Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
. confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. [t may be
noted that the pre-deposit is a mandatory condition.for filing appeal' before
CESTAT. (Section 35.C (2A) and 35 F of the Central Excise Act 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules

In view of above, an appeal against this order shall lle before the TrlbiJrlal on
sment of 10% of the duty demanded where duty or duty and penalty are in dlspute or .-
nalty, where penalty alone is in dispute.”
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F.N0.GAPPL/COM/STP/2342/2021-Appeal -

ORDER IN APPEAL

- M/s "Art Nirman Ltd., present address at Club Babylon, S. P. Ring Road, Nr. Science City,
BhadaJ', Ahmedabad (herelnafter referred to as 'the appellant’) have filed the instant appeal
- agalnst the OIO No. 15/IC/MT/2021-22 dated 23.07.202 (in short /mpugnea’ orde/‘) passed by
'the Jom’t Commrssnonel Central GST, Ahmedabad North (herelnafter referred to as 'the

. aang/car/ng auz‘/?or/z‘y ).

2. The' facts of the case, in brief, are that the Directorate General ofCentral Excise
L '_Intelhgence Ahmedabad Zonal Unit ("DGGI" in short) had gathered intelligence that the
e j.appellant had provided Works Contract service to M/s. Dhara Developers, Ahmedabad, and
* reteived consideration thereon, on which they had not paid service tax properly Based on the
above intelligence, investigation was initiated and under search proceedings certain documents
' wereWithdr:aWnunder Panchnama dated 11.10.2018. It was found the appellant had provided
con"lple"tion and finishing services like plastering, tiles fittings, painting, electricity, activity,
plumbing, door and windows fitting to M/s. Dhara Developers and charged Rs.14,06,30,808/-
" (inclusive of ST) under Works -Contract service. Furthe: investigation revealed that.on said
consideration, they paid service tax @ 5.6% after taking 60% abatement on the value, by .
consrdenng the work as orlgmal work’ under Rule 2A (ii) (A) of Service Tax (Determination of i '
Value) Rules, 2006. However, in terms of Rule 2A (ii) (B) of Service Tax (Determination of Value)
Rules, 2006, service tax shall be payable on 70% of the amount charged for the works contlact :O
, entered into.for completlon and flnlshmg services. IR '

»

2.1 Scrutiny of documents revealed that the appellant had received gross consideration of ) | k
Rs.13,26,70,574/- and collected service tax of Rs.79,60,234/- from their servilce réceiver for
providing taxable service during the F.Y. 2016-17 by taking wrong abatement of 60% on the
taxable value under Rule 2A(ij)(A) of Service Tax (Determination of Value) Rules, 2006 and paid
service tax on remaining 40% of the taxable value instead of paying tax on 70% of the taxable
value in terms of Rule 2A (ii)(B) of Service Tax (Determination of Value) Rules, 2006 Thus, they )
_ evaded and short pald service tax payment of Rs.59,70,17¢/-. '

-

2.2 A Show Cause Notice (SCN) No. DGCEI/AZU/36-28/2020-21 dated 24.08.2020 was,

therefore, issued proposing recovery of servige tax demand to the tune of Rs. 59,70,176/-

alongwith interest under Section 73(1) & 75 of the Finance Act, 1994, tespectively. Imposmon of .
penalty under Section 76, 77-& 78 of the Finance Act, 1994 was also proposed. O

2.3 The said SCN was adjudicated vide the impugned order, confirming the derand
" alongwith interest and imposing penalty under Section 77 & 78 of the Finance Act, 1994. No B
penalty was imposed u/s 76 of the Act ibid. ) P

3. Being aggrieved by the impugned order, the appeliant has preferred the present appeal.
On 'écrutiny of the appeal papers filed by the appellant on 27.09.2021, it was not'iced that they

- had submitted Form DRC-03 as proof of pre-deposit of Rs.4,47,763/- made in terms of Section
35F of the Central Excise Act, 1944.

4, Board consequent to the roilout of the integrated CBIC-GST Portai, vide Circular -
No0.1070/3/2019-CX dated 24.06.2019 directed that from Zst July, 2019 onwards, a new revised -
procedure has to be followed by the taxpayers for making arrears of Central Excise & Service Tax

~ payments 'thrdugh portal “CBIC (I_CEGATE) E-payment”. Thereafter, CBIC vide Instruction dated
28.10.2022, issued vide F.No.CBIC—240l37/14/2Q22—Service Tax Section-CBEC, also instructed




*"CGST, Ahmedabad

S _v_F.NO.GAPPL/COM/STP/2342/2021—Apbeal
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5. In terms of Section 35F§;“;‘of;;‘.the Central Excise Aetfead with Section 83 of the Finance Act,
1994, an éppeal shall not be entertained unless the appellant deposits 7.5% of the duty in ease
where duty and penalty are in dispute or 7.5% of penalty where such penalty is in disput.e.
Relevant legal provisions are reproduced below:- .

SECTION 35F: Deposit of certain ‘percentage of duty demanded or penalty -
imposed before filing appeal. — The Tribunal or the Commissioner (Appeals), as
the case may be, shall not entertain any appeal — '

) under sub-section (1) of section 35, unless thé appellant has deposited
seven and a half per cent. of the duty, in case where duty or duty and penalty are i
dispute, or penalty, where such penalty is in dispute, in pursuance of a decision or an
order passed. by an officer of Central Excise lower in rank than the [Princjpal
Commissioner of Central Excise or Commissioner of Central-Excise]; ' '

6. The appellant was, therefore, calied upon vide letter dated 02,11.2022 to make the.bre—
deposit in terms of Board's Circular No.1070/3/2019-CX dated 24.06.2019 and submit the
document’ evidencing payment within 10 days of the receipt of this letter. "They were also
informed that failure to submit proof of pre-deposit would result in dismissal of the apvpeal for
non-compliance in terms of Section 35F of the Central Excise Act; 1944. :

7. Personal héaring in the matter was thereafter held on 23.11.2022. Shri Deep Thakkar, ‘

Chartered Accountant, appeared on behalf ‘of the appellant. He re-reiterated the submissions
made in the appeal memorandum. He, however, failed to submit the payment proof as sought

“vide letter dated 02:11.2022.

8. The Commissioner (A) shall not entertain any appeal unless the appellant has deposited
7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty (where the
penalty is'in dispute) under Section 35F of the Central Excise Act, 1944. In terms of Board
Instruction dated 28.10.2022, I find, that the pre-deposit made vide DRC-03 was invalid payment.
Though sufficient time was granted to the appellant to make the revised payment in terms of
Circular No.1070/3/2019-CX dated 24.06.2019, they failed to furnish proof of revised payment of
pre-deposit of 7.5% of the duty made. I, therefore, dismiss the appeal filed by the aﬁpellanf for

: non-comph’ance'of the provisions of Section- 35F of the Central Excise Act, 1944..

9. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of
the provisions of Section- 35F of the Central Excise Act, 1944. ’
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The appeal filed by the appellant stand disposed off in above terms.
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.. o Date: 122022,
Attested W
L
(Rekha A. Nair)

Superintendent (Appeals)
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To,, . . S
'M/_sl‘Art‘Nirman_Ltd., ' : - Appellant
: Club Babylon,
5.P. Ring Road,
. Nr. S:'c'i‘é'nc,‘e',"C'_ity,"Bhadvaj, ‘ _
- Ahmedabad . _— ' ‘

The Jéir.itCo';nmi;ssione'r - Respondent L
~ CGST, Ahmedabad North,
- Ahmedabad :

Copy to: -
1. The Chief Commissioner, Central GST, Ahmedabad Zorie.
2. The Commissioner, €GST, Ahmedabad North.
3." The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North. - o e
. (For uploading the OIA) ‘ o ‘
- Guard File. . ‘ :
5. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OIA on the 0N R

website. . .




