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3irgaa (3r8a) rt ufRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original I\Jo.- 15/JC/MT/2021-22 ·~: 23.0_7.2021, issued by
Joint Commissioner, CGST, Ahmedabad-North

374)aaafarvi.uar Name & Address..
1. Appellant

M/s. _Art Nirman Ltd., .
Club Babylon, S.P. Ring Road,
Nr. Science City, Bhadaj,
Ahmedabad

0
i ! •

2. Respondent
The Joint Commissioner,CGST, Ahmedabad North, Custom House, 1%
Floor, Navrangpura, Ahmedabad - 380009

al{ anfk zr 3r4ta mer 3ffRlll5f 3'.f:J,1-Jcf cbTctT t· t asz3qR zrenferfa
fr-aa; mger 3rf@art at a4la ur gr?erur 3ma rgra rt ?[

Any perso~ aggrieved by this Order-In-Appeal may file an ·appeal or revision application,·
as the one may be against such order, to 'the appropriate authority in the following way :

Irr rql pr git&rvr m4aa
Revision application to Government of India :

(1) ~ '30-llq.:i ~ 3TTS!frn:r:r, 1094 c#!" tITTT 3raa R) sag mgcai GITT # ~
m cnl' ~-m .a rem qqa # sirfa garu 3'.fl~ 3'.ftTFr ~. ~ -<Ncbl'1, fcrffi
iaera, rGra f@mt, a)ft if5ra, ufla Ci[q 'l-lcR, x=rflG 'BT1f, ~ ~ :. 110001 cnl° cBl" ~
afeg I
(Q A revision application lies to the Under ·Secretary, to the Govt. of India, Revision
Application Unit Mtnistry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - ·110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section..,35 ibid:

, . ..
. ii) zrfkr cBl" mfr[ma i ura 4#tzarr faft svGrrt '1 <TT Zflr[f q5m.51 I~ 1f

7vsFII q rusrn ma a ura g; nf ii, za fa8t srusrr znt rust i ark
rar <:fT fcITT:Tl· 'f)O,SJ4IIX lf ITT T-f@ cBl" ~fcnm cB°~~-if I

In case of any loss of goods where the loss occur in transit from a factory to a
ouse or to ·another factory or from one wareh·ouse to another during the course of·
sing of the goods in· a warehouse or in storage whether in a factory or in a warehpuse.
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.. 'l=flw <Fi ~ fc)?-ffr ~ m m lT AllfRla ·i:i~ -qx m 1'j;~ <Fi ftlAJ.Jf01 ii q#hr zyca aa ma u
·•·~·.·~<Fi~ cfi "i:rr=@ lT "GIT nra are fa8lrz ugr AllfRla -g I . ,.

• (A)

(B)

::!h casE? of .rebate of duty of excise on goods exported to. any country or territory
outside India . of on excisable material used in the manufacture of the _g·oods

· Wh.ich are exported 'to any country or territory o:Jtside India. ·

zrfe co mr 41al fag fan .aas (ua ur per »i) f.:rma" fcix:IT TfllT ~ "ITT I

In case of goods exported outside India export .to Nepal or Bhutan, without
. pay!llent of duty.

. .

3if sniaa # surd zca 1fTc1R cfi @~ "GIT ~ cfifuc l=fRT al n{& st ha an?r ut za
mxl-~ f1llli # garfra 3nrga, sr@la rr urRa ala # zarfa arf@fr (i.2) '1998
rrr 109 rr gaa Rag Tg zt

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such

• order is passed by the Commissioner (Appeals) on or after, the date appointed
· under S~c.109'of the Finance (No.2) Act, 1998.

(1) ba nra ze (3r4ta) Pr1a#), 2001 <Fi f1lll1 9 siif faff{e qua in zi-8 lf Cil"
,Raif, )fa 3r?gr a uf an2gr hf fe#tafl m fl pea-arr vi ar@a 3r2r a

. m-Cil" >lfum * ,Tr rd 3mag fan Grr aR?gt Gr arr rar z. pl 4erg#hf # 3RfT@ m
35-~ lT f.mfffir tBT <Fi :fRfR <Fi XiWf <Fi X'IT~ 2tr-6 ara 6l uf ft elf afeg+

The above appJication shall be made in duplier.lte in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is ·communicated and
s.hall be accompanied by two copies each of the• 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR--6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE' of CEA, 1944, under Major
Head of Account. ·

(2) Rfaur 3rat arr us icaa zav eram ti:r ~ cB1, m crr m 2oo/- ~ 1fTc1R
at Garg jh ugi iaa van ya alak vnrat "ITT cTT 1-000 /- l #6tr gra Rt GrgI

.
The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less· and Rs.1,000/- where the amount

. involved is more than Rupees One Lac.

vital grc, #€tr surer yea vi hara r@data mznf@raw a gR ar@tea.­
Appeal. to Custom, Excise,_ & Service Tax Appellate Tribunal.

(1) b€tr wnr zca arf@fr, 1944 at nr 3s-#l/36-z s sirfa­
Under Section 35B/ 35E_ of CEA, 1944 an appeal lies to :-

(o) Graf#Pera 4Rb 2 (1)a i srg 3rgur # srarat #l sr#ea, r4tatmatr zycen,
- air ua zgca gi hara 3fl4ta zmzn@ran (Rrez) #t uf?a 2#tr fl8a,
arar # 2"1,17, 3gm,If] 44a7 ,3/al ,fr-IR,3lg,Isla -ssooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate. Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,~irdhar Nagar, Ahmedabad : 380004.

___ in case of appeals other than as mentioned in para-2(i) (a) above.

.
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The appeal to the Appellate Tribunal shallsi~¢~filed in quadruplicate i11 form EA-3
as pfescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against. (one which at least should be accompanied by a fee of
Rs.1 ,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where ·the bench of any nominate public sector
bank of the place _where the bench of the Tribunal is situated. . · ·

(3) zuR zr 3mar i as{ ea am?ii arr zlr ? at re@l per 3jar fg #) at :f@ff
\:144~ ct<r ·"ff TTl?m urn afag sa aza # @la g ft.fa far utt ffl "ff ffi * -~
zrmfe,fa 37al#hr mrzn@rut at ya 3r#ta znr a€trvar at jamar f4at :\ifffff -g I

In case of the order covers a number of order-in-Orig.inal, fee for ea'cli 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to thE:;J .Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee af
Rs.100/- for each. ·

(4) arnrcrzu zycan rfenRa «97o zrn igitfer # rgqf-4 siafa fefff fag r4Gr \JcfG
3rdaa z e 3rr zenfe,fa ffur qTf@rat # 3n2a i a rats 6t a TR w ~.6.so tra.o cnT nrarazu grca feae aimzaft
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended ..

(5) g 3l +if@er qr4i at firua cf@" RlrTT cITT_ 3Tix ~ RIR~ .fcplff \ifffff % u'IT.
Rt gre, ah sn1a zye vi hara zr4l4tr =zmzmrf@raw (raff4fer) frn:r:r, 1982 "ll
Rea 1

Attention in invited to the rules covering these and other related matter .
contended in the Cystoms, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ·

(7) ft zyc, #ta Gula zyca vi hara oral4ta =znnf@raw (Rrec), a uR arftat a#
~ "ll ~ 1WT (Demand) 10f. cI6 (Penalty) cnT 10% qa aa a»r 3faf ?rzreaif,
~-q_cr\JJlTT 10~~ % !(Section 35 F of the Central Excise·Act, 1Sl44, Section 83 &
Section 86 of the Finance Act, 1994)

auGara zyesiara# sia«fa,~QillT "q5cTarciftBrl"(D4ty Demanded) -
(i). (Section)~ 1aDhasafuffaft,
(ii) far+reaadz 2fezshfry
(iii) ·a2Rsfail#fa 6haa aufr.

> uqas«if@a ar@le iusqfurmc#t~ ll', '3f1fffi• qTru@" av4hfg qa sfr
farmra. ·

d

For an appeal to. be filed before the CESTAT, 10% of the Duty & Penalty
. confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. I.t may be
noted tjlat the pre-deposit is a mandatory condition . for filing appeal bef.ore

. . - 1

CESTAT. (Section 35 .C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) ~mount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

, ukif arfhrufrswrhmar a&f yes errar yes ur aus Ralf@a gt at ii fag ug yen
s.' s@pa sf· agarw sit sasibaaavs R@aaR@a sl asavsk 10mrrust sara»R@1
e ;~~ C'.5 i~'o -,..r.. ,t In view of above, an appeal against this order shall lie before the Trib.unal on. 6,· 4,· .' ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or

, where penalty alone is in dispute."
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Mys.'Art Nirman Ltd., present address at Club Babylon, S.P. Ring Road, Nr. Science City,
Bhadaj, Ahmedabad (hereinafter. referred to as 'the appellant') have filed the instant appeal
against the OIO No. 15/JC/MT/2021-22 dated 23.07.2021 (in short 'impugned order) passed by
the ·Joint Commissioner, Central GST, Ahmedabad North (hereinafter referred to as 'the
adjudicating authority).

. ··,-.~- .. ,.-~

.·;.:.'·.,° -. ­
ORDER IN APPEAL

2. .The facts of the case, in brief, are that the Directorate General of· Central Excise
Intelligence, Ahmedabad Zonal Unit ("DGGI" in short) had gathered intelligence that the

· · appell.ant had provided Works Contract service to M/s. Dhara Developers, Ahmedabad, and
received consideration thereon, on which they had not paid service tax properly. Based on the
above intelligence, investigation was initiated and under search proceedings certain documents
were withdrawn under Panchnama dated 11.10.2018. It was found the appellant had provided
completion and finishing services like plastering, tiles fittings, painting, electricity. activity,
plumbing, door and windows fitting to M/s. Ohara Developers and charged Rs.14,06,30,808/-

. (inclusive of ST) under Works ·Contract service. Further investigation revealed that .on said
consideration, they paid service tax @ 5.6% after taking 60% abatement on the value, by. . .
considering the work as 'original work' under Rule 2A (ii) (A) of Service Tax (Determination of
Value) Rules, 2006. However, in terms of Rule 2A (ii) (B) of Service Tax (Determination of Value)
Rules, 2006, service tax· shall be payable on 70% of the amount charged for the works contract
eritered into. for completion and finishing services.

2.1 Scrutiny of documents revealed that the appellant had received gross consideration of
(

Rs.13,26,70,574/- and collected service tax of Rs.79,60,234/- from their service receiver for
providing taxable service during the F.Y. 2016-17 by taking wrong abatement of 60% on the
taxable value under Rule 2A(ii)(A) of Service Tax (Deter~ination of Value) Rules, 2006 and paid
service tax on remaining 40% of the taxable value instead of paying tax on 70% of the taxable
value in terms of Rule 2A (ii)(B) of Service Tax (Determination of Value) Rules, 2006. Thus, they .
evaded and short paid service tax payment of Rs·.s9,70,17p/-.

2.2 A Show Cause Notice (SCN) No. DGCEI/AZU/36-28/2020-21 dated 24.08.2020 was,
therefore, issued proposing recovery of service tax demand to the tune of Rs.59,70,176/­
alongwith interest under Section 73(1) & 75 of the Finance Act, 1994, respectively. Imposition of

. . .
penalty· under Section 76, 77·& 78 of the Finance Act, 1994 was also proposed. 0
2.3 The said SCN was adjudicated vide the impugned order, confirming the demand
alongwith interest and imposing ·penalty under Section 77 8 78 of the finance Act, 1994. No
penalty was imposed u/s 76 of the Act ibid.

3. Being aggrieved by the impugned order, the appellant has preferred the present appeal.
On scrutiny of the appeal papers filed by the appellant on 27.09.2021, it was noticed that they
had submitted Form DRC-O3 as proof of pre-deposit of Rs.4,47,763/- made in terms f Section
35F of the Central Excise Act, 1944.

4. Board consequent to the roilout of the integrated CBIC-GST Portal, vide Circular
No.1,070/3/2019-CX dated 24.06.2019 directed that fromst July, 2019 onwards, a new revised
procedure has to be followed by the taxpayers for making arrears of Central Excise & Ser1.tice Tax
payments through portal "CBIC (ICEGATE) E-payment". Thereafter, CBIC vide Instruction dated
28.10.2022, issued vide F.No.CBIC-240137/14/2022-Service Tax Section-CBEC, also instructed

th':,payments made thro!-lgh DRC-03 under CGST regime is not a valid mode of payment for
' re-deposits under Section 35F of the CEA 1944 and Section 83 of the Finance Act, 1994.

e · 4 ' .
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5. In terms of Section 35Fofthe Central Excise Aet"fad with Section 83 of the Finance Act,
1994, an appeal shall not be entertained unless the appellant deposits 7.5% of the duty in case
where duty and penalty are in dispute or 7.5% of penalty where such penalty is in dispute.. . . .
Relevant legal proyisions are reproduced below:­

SECTION 35F: Deposit of certain percentage of duty demanded or penalty
imposed before filing appeal. The Tribunal or the Commissioner (Appeals), as
the case maybe, shallnot entertain anyappeal

(i) under sub-section (l) of section 35, unless th appellanthas deposited
seven and a halfper cent of the duty, in case where duty or duty andpenalty are in
dispute, orpenalty, where such penalty is in dispute, in pursuance ofa decision or an
order passed. by an officer of Central Excise lower in 'rank than the [Principal
Commissioner ofCentralExcise or Commissioner ofCentral-Excise],' .

6. The appellant was, therefore, called upon vide letter dated 02,11.2022 to make the pre­
deposit in terms of Board's Circular No.1070/3/2019-CX dated 24.06.2019 . and submit the
document evidencing payment within 10 days of the receipt of this letter. · They were also
informed that failure to submit proof of pre-deposit would result in dismissal of the appeal for
non-compliance in terms of Section 35F of the Central Excise Act, 1944.

7. Personal hearing in the matter was thereafter held on 23.11.2022. Shri Deep Thakkar,
Chartered Accountant, appeared on behalfof the appellant. He re-reiterated the submissions
made in the appeal memorandum. He, however, failed to submit the payment proof as sought

· vide letter dated 02.11.2022.

8. The Commissioner (A) shall not entertain any appeal unless the appellant has deposited
7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty (where the
penalty is in dispute) under Section 35F of the Central Excise Act, 1944. In terms of Board.
Instruction dated 28.10.2022,I find, that the pre-deposit made vide DRC-03 .was invalid payment.
Though sufficient time was granted to the appellant to make 'the revised payment in terms of
Circular No.1070/3/2019-CX dated 24.06.2019, they failed to furnish proof of revised payment of
pre-deposit of 7.5% of the duty made. I, therefore, dismiss the appeal filed by the appellant for
non-compliance of the provisions of Section- 35F of the Central Excise Act, 1944.

9. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of
the provisions of Section- 35F of the Central Excise Act, 1944.

fl«aaf erra Rt +? arft a Raelsq)aalfr star gt
The appeal filed by the appellant stand disposed off in above terms.

Date: 12.2022 .a.
(Rekha A. Nair)
Superintendent (Appeals)

· CGST, Ahmedabad

By RPAD/SPEED POST
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To,.,
M/s. Art Nirman Ltd.,

·• ClubBabylon,
S.P. Ring Road,
Nr. Science City, Bhadaj,
Ahmedabad.

The Joint Commissioner
CGST, Ahmedabad North,
Ahmed abad

f!.No.GAPPL/CO.M/STP/2342/2021-Appeal

Appellant

..

Respondent

''t •

Copy to:
1. The ChiefCommissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. • The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(Foruploading the OIA)
/Guard File.

5. The Superintendent (System), CGST, Appeals, Ahmed a bad, for uploading the O_IA on the
website.
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