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Arising out of Order-in-Original No. GST-06/D-VI/O&A/193/MIRAJ/AM/2021-22 ~:
31.03.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VI, Ahmedabad
North

3141aaaf all vi ua Name & Address

1. Appellant

M/s Miraj Chandravadan Yagnik,
94, Binori Bunglows,
Aarohi Club Road, Ghuma,
Ahmedabad-380058

2. Respondent
. The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , ?1h Floor, B D Patei House, Nr. Sardar Patel Statue , Naranpura,
Ahmedabad - 380014

asl{ an,fa gr 3r4la snr arias3ra mar ? at as gr am#r a #Ra zrenferfa
fa aar T gr 3@art at a4la ur grew3r Igd a rear &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the fol.lowing way :

+TTd Tql pl g=rtrur 3ma
·· Revision application to Government of India :

(4) $@tr sna gyca 3rf@,fzu, 1904 #t err 3r fl aag .ng mcii a iqr
tfffi. cn1' 'i3"Cf-tfffi a yr urges 3iaifa gtrur 3raa 3-l"tTPf x=rfqcr, ~:rrm ~. fcffi=r
iatau, lua f@mrT, aft ifra, ft4a {)q -+fcFr, ir mf, { fc# : 110001 cf5l" cITT \J[f;:fr
a1Reg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

di) zuf #l grRma sa w# zrf ara fat srarIr z 3R=f cfil-<'1/.sll~ if
' asrIr a aw srasryr ia wk g nrf , zm fa8t usrrr za arusr i ark

cbl-<'l!.sll~ a fa#t rasrnu i et ma # 4fan # hr g{ st I

In case of any loss of goods where the loss occur in transit from a factory to a
house or to another factory or from one warehouse to another during the course of
essing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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~* ~ fcp-"ffr ~ m ~ if~- T-f@ i:ix m ,m;r cf5 RIP!l-lt01 aqztr zyea aa ma i:ix
urea grc # Rad a l=f!lIB if Git qa # are fa@t l, zn 72gr Raffa et

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

'lift ~ cBT :fRlT'1 fcpq fand ale (ura u per at) ITTRf fcl,m lTllT ,m;r 'ITT I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3iRam Una #l snr zyc #mar fg u sq@h fez ma # nu{&sit ha orr u sa
err gi fr # gafa 3ngaa, 3TlTlc1 cfJ &Rf LfTffif atu w zr alfa 3rf@Ru (i.2) 1998
'cITTT 109 &RT~ fcpq ~ 611

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) ~ ~ ~ (3TlTlc1) Pllll-llcle'll, 2001 Rua 9 a siafa aRRe qua in gy--8 if err
IRii #, )fa arr? # 4fa ark hf fat ft mrfl3r?gr vi ar#ta arr #t
at-t ,fji # er fr 34ea ha unn fey Gr er arar z. al gzrff 3lc'fT@ m
35-~ if f1mfui tffr cB" grarr rd cf5 Wf?-T i'f3ITT-6 'qlC'fR t hf 4 e)ft afegt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing paymer.it of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~~ * mf?-T sf ica an va lg q] zq Uua a "ITT m ~ 200/- ~ :fRlT'1
ctr \i'lW 3tR Gigi vivaa car vnrar zt m 1 ooo/ - ctr ~ :fRlT'1 ctr \i'lW I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
inyolved is more than Rupees One Lac.

#tar zyca, €hr uraa zyca vi hara r4tar mrnf@rawuR 3r4ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 ctr 'cITTT 35:-~/35-~ a aiaifa-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cJJ) B@f81Rsta qRmq 2 (1) a i al;3I # rarat dt 3r&la, 3r@hat # ma vat yen,
ah4la urea gyca ga ?arm 34h#tu =rznf@raw (frec) 6l uf?a eh#) f)feat,
rszrar ## 2% 41IT, ag,If] 14d7 ,3al ,fFyI4,3,aIald -004

(a) · To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above. ·
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The appeal to the App~llate Tribunal shalt.be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of

· Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place ~here the bench of any nominate public sector
bank of the place where the bench_ of the Tribunal is situated.

(3) zuf gr 3mer i a{ re or?ii amrr sh ? at u@ta pa sitar a fg 4tr ar 3Ir
0qgc1t1 ctiT ~- fclxlT urr afg ga zr a ±la g ft ft fuffl 1:fcft atf a qa a fr
rentferf 3r9l#tr nzn@raw at ga 3r@a zn #tualt gs ma fan uirar &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in _the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) nrzarau zgca 3ff@,Pua 497o zrn igitf@err #t~-1 a iafa feufRa fagI U#
3lea zm pa arr?r rnRe,fa ufu If@rant # 3r?gr a g@ta #l va #f u X'i.6.50 W
cBl .-llllllc'1ll ~ Rcl)c c'11TT 1WIT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1°975 as amended.

(5) za 3it iif@era +rai at fiaua ara fuii at 3it ft sans anaffa fhzu utar ? \Jil"
Rt zyca, #tu qrgca vi tarasz 3r4lat1 mrnf@raw (ar,ff@f@) fr, 1982 i
Rf2a t

0

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) 4nr zrcn, #3ta snlzyca gi hara 3r4tr =mrznrf@raw (Rrec), uf sr#tat.#
mm ii afar nil (Demand) ya is (Penalty) cnT 1o% a sat car 3farf ?lzr«if@,
34f@rear qa arro awlswag & !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

~~~JfR~~i'p -3-@T@,~mm "qjcfanJttl=lirr"(Duty Demanded) -
(i) (Section)~ 11D iB"~ frrmf«r~;
(ii) . far raaaha2ealfr,
(ii) hkz}feefuilafu6a<a?u if.

s uuasra'iRaa srfha iius? qfsar #6lgeari, srf afaras#RuquaI
~Prm%. . • . ·

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

. ·· (iii) amount payable under Rule 6 of the Cenvat Credit Rules. ·
~a$!7/%,, snar auf er4la ufrsur ksrtsii zreas arzrar zyeaa awe faarf@a alat ii fag mg zye#»
, o" G 8,, +an+r' -...9
65 .a, %@ 10mrarrusiti barau f4a1Ra staaavsa 1oyrarrus6lorr el± We 3$ & 5? o view of above, an appeal against this order shall lie before the Tribunal on
~ "'",.,.,

0 0
_,i,"' -~ayment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

, penalty, where penalty alone is in dispute."



F.No. GAPPL/COM/STP/852/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Miraj Chandravadan Yagnik, 94, Binori

Bunglows, Aarohi Club Road, Ghuma, Ahmedabad - 380058 (hereinafter referred to as "the

appellant") against Order-in-Original No.GST-06//D-VI/O&A/193/Miraj/AM/2021-22 dated

31.03.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division VI, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are. that the appellant is holding PAN No.

Afi.LPY9511F. On scrutiny of the data received from CBDT for the Financial Year 2014-15, it

was noticed that the appellant had earned an income of Rs. 10,57,473/- during the FY 2014-15,

which was reflected under the heads "Sales / Gross Receipts from Services (Value from ITR)"

by the Income Tax department. Accordingly, it appeared that the appellant had earned the said

substantial income by way of providing taxable services but has neither obtained Service Tax

registration nor paid the applicable service tax thereon. The appellant was called upon to submit

copies of Balance Sheet, Profit & Loss Accounts, Income Tax Returns, Form.26AS, for the said

period, however, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST-06/04-

635/O&A/Miraj/2020-21 dated 28.09.2020 demanding Service Tax amounting to Rs. 1,30,703/

for the period FY 2014-15, under proviso to Sub-Section (I) of Section 73 of the Finance Act,

1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994;

recovery of late fees under Rule 7C of the Service Tax Rules, 1994; and imposition of. penalties

under Section 76, Section 77 & Section 78 of the Finance Act, 1994. The Show Cause Notice

was adjudicated vide the impugned order by the adjudicating authority and the demand of

Service Tax amounting to Rs. 1,30,703/- was confirmed under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the Finance Act,

1994 for the period from FY 2014-15. Further (i) Penalty of Rs. 1,30,703/- was also imposed on

the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was

imposed on the appellant under Section 77(1 )(a) of the Finance Act, 1994 for failure to taking

Service Tax Registration; and (iii) Penalty of Rs. 40,000/- was imposed on the appellant under

Section 70(1) ofthe Finance Act, 1994 for not furnishing service tax returns.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal on
the following grounds:

s The appellant had provided consulting engineer's service during FY 2014-15 and had not

taken service tax registration based on bonafide belief that no Service Tax was payable

"777"pp• by them as his entire value of services were exempted under Notification No. 33/2012-ST'- ." ·a,,and Notification No. 25/2012-ST [Sr. No. 25(1)] during the relevant period.
;:~
e
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F.No. GAPPL/COM/STP/852/2022-Appeal

o The appellant had received,a feeof Rs. 77,106/- towards consultancy for Dental College,

Khokhra provided to Ahmedabad Municipal Corporation, Ahmedabad, which is a local

authority through L. J. Purani and Associates on or before 30.06.2014 .
'+'

• O They submitted a Note dated 11.06.2014 issued by Ashok Chhajed & Associates,

Chartered Accountants, as Pre-Audit recommendation to the effect that the Ahmedabad

Municipal Corporation is a local authority and the work executed by the appellant is

related to clause 25(1) of Notification No. 25/2012-ST, hence Service Tax shall not

charged in the bill. In view of the same, the appellant were of the bonafide belief that

they were not liable to pay any Service Tax on the service value of Rs. 77,106/- provided

to local authority for which payment was received through L. J. Purani and associates.

0

0

o Their aggregate value of taxable services rendered in preceding financial year i.e. FY

2013-14 was Rs. 4.65.000/- and thus, it did not exceed Rs. 10 lakhs. Hence, the appellant

was eligible to avail exemption upto Rs. 10 lakhs in the FY 2014-15 under Notification

No. 33/2012-ST. THeir gross consulting income for the FY 2014-15 was Rs. 10,57,473/

and value of exempted consulting income was Rs. 77,106/- as mentioned above. Thus,

the remaining taxable value of service for the FY 2014-15 was Rs. 9,80,367/- and is

exempted under Notification No. 33/2012-ST.

The impugned order has denied exemption in respect of Rs. 77,106/- by presuming that

the same is not eligible under Sr. No. 12 of Notification No. 25/2012-ST despite the fact

that as per Pre-Audit recommendation dated 11.06.2014 from CA, it was categorically

stated therein that the exemption is under Sr. No. 25(a) of Notification No. 25/2012-ST.

o The impugned order has confirmed Service Tax liability based on Gross receipt from

Services based on Income Tax Return (ITR). In this regard, the appellant relied on the

judgement of Hon'ble Tribunal in case of Kush Constructions Vs. CGST NACIN [2009

(24) GSTL 606 (Tri. All.)] in which it was held that Revenue cannot raise the demand on

the basis of difference in figures reflected in ST-3 returns and From 26AS without

examining the reasons for the said difference and without establishing that the entire

amount received by the appellant as reflected in said returns- in the Form 26AS being

consideration for service provided and without examining whether the difference was

because of any exemption or abatement, since it is not legal to presume that the entii·e

differential amount was on account of consideration for providing services.

o When the demand of Service Tax itself is not sustainable, ordering recovery of interest

under Section 75 of the Finance Act, 1994 also not sustainable.

o They have not charged or recovered any Service Tax, hence, the value should be treated

as inclusive of Service Tax, which was not done in the impugned order and the same is

5



F.No. GAPPL/COM/STP/852/2022-Appeal

issued without applying correct value in terms of provisions of Section 67(2) of the

Finance Act, 1994. In this regard, they relied on the judgements of Godfrey Phillips India

Ltd. Vs. CCE [2018 (10) GSTL (Tri. Mum.)]

s The demand of Service Tax under the SCN for period FY 2014-15 is time barred as the

SCN dated 28.09.2020 is issued and served on 04.10.2020 after a normal limitation

period of 30 months. The appellant is an individual and small service provider, who is not

an expert in service tax law. He has shown all the transactions in its books of account and

income tax records and nothing has been suppressed. He had relied on advise of CA who

had informed that service provided to local authority is fully exempt from levy of service

tax under SI. No. 25(a) of Notification No. 25/2012-ST and in addition to that services

upto value of Rs. 10 lakhs are fully exempt under Notification No. 33/2012-5T for FY

2014-15 as the value of service provided during FY 2013-14 did not exceed Rs. 10 lakhs.

Nothing has been deliberately suppressed by the appellant and impugned order has also

not been able to show any evidence of deliberate violation of any provisions of Finance

Act, 1994 or the rules made thereunder with intent to evade payment of service. tax.

Hence, relying on following decisions, the appellant prays to hold that extended period of

limitation cannot be invoked in this case and hence the demand is not sustainable on the

ground of limitation also.

a. Monarch Catalyst Pvt. Ltd. v. CCE [2016 (41) STR 904 (Tri.-Mum.)]

b. Tamilnadu Housing Board v. CCE - 1994 (74) ELT 9 (SC)

c. Collector v. Chemphar Drugs - 1989 ( 40) El T 276 (SC)

d. General Security & Information Service v. CST [2021 (52) GSTL 598 (THi.-Kol.)]

e. Ace Creative_ Learning Pvt. Ltd. [2021 (51) GSTL 393 (Tri.-Bang.)]

£. Reetika Cable v. CGST [2021 (53) GTL 261 (Ti.-Chan.)]

0 The appellant was of the bonafide belief that he is not liable to pay any service tax for the

year 2014-15 in view of exemptions under Notification No. 25/2012-ST and 33/2012-ST.

Since, in this case, this appellant is not liable to pay any service tax, he respectfully

submits to set aside the impugned order that imposes savage penalties on small service

provider without there being any evasion of tax on his part. The appellant submitted that

there is no failure to correctly assess the service tax liability or failure to file correct ST-3

return on the part of the appellant as the appellant is of bona fide belief that he was not

liable to pay any service tax for FY 2014-15 and there is no intent to evade service tax on

his part. These facts show that there was a reasonable cause on part of this appellant to
entertain the view that he is not liable to pay service tax.

0

0

I. Pahwa Chemicals P. Ltd. v. CCE, Delhi [2005 (189) ELT 257 (S.C.)]

Orient Packaging Ltd. v. CCE [2011 (23) STR 167 (Ti.-Del.)]

Cement Marketing Co. - 1980 (6) ELT 295 (SC)

CC v. Seth Enterprises [1990(49) ELT 619 (Tri. Del.)]

6



0

0

F.No. GAPPL/COM/STP/852/2022-Appeal

v. Neon News Pvt. Ltd..V.,CCE[2019 (26) G.S.T.L. 241 (Tri. - AIL.)]

o On the basis of above grounds, the appellants requested that the impugned order,
confirming demand of service tax, interest thereon and imposing penalties be quashed
and set aside.

4. Personal hearing in the case was held on 02.12.2022. Shri Nilesh V. Suchak, Chartered

Accountant and Shri Nandesh Barai, Chartered Accountant, appeared on behalf of the appellant

for personal hearing. They submitted a written submission during hearing and reiterated

submissions made therein. They also reiterated submission made in appeal memorandum.

4.1 In their additional written submission made during the course of personal hearing, the

appellant, inter alia, reiterated the grounds / arguments put forth by them in. appeal
memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The main issue to be decided in

the present case is whether the impugned order confirming the demand of Service Tax of Rs.

1,30,703/- for the FY 2014-15 along with interest and penalty is legal, proper and correct or
otherwise.

6. I find that in the SCN in question, the demand has been raised for the period FY 2014-15

based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax Department,

no other cogent reason or justification is forthcoming from the SCN for raising the demand

against the appellant. It is also not specified as to under which category of service, the non-levy

of service tax is alleged against the appellant. Merely because the appellant had reported receipts

from services, the same cannot form the basis for arriving at the conclusion that the respondent

was liable to pay service tax, which was not paid by them. In this regard, I find that CBEC had,

vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately based

on the difference between the ITR-TDS tax:able value and the taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where the

notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee. "

7
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6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further inquiry

or investigation, the SCN has been issued only on the basis of details received from the Income

Tax department, without even specifying the category of service in respect of which service tax

is sought to be levied and collected. This, in my considered view, is not a proper ground for

raising of demand of service tax and SCN is vague in nature.

7. As regards the merits of the case, I find that the main contention of the appellant is that

they had received a fee of Rs. 77,106/- towards consultancy for Dentai College, K.hokhra and the

said service was provided by them to Ahmedabad Municipal Corporation, Ahmedabad, which is

a local authority, through L. J. Purani and Associates on or before 30.06.2014 and the said

service is exempted from Service Tax vide Sr. No. 25(a) of the Notification No. 25/2012-ST

dated 20.06.2012. In this regard, I find that the adjudicating authority has in the impugned order

discussed about the said amount received by the appellant and also discussed the applicability of ·

the exemption under Notification No. 25/2012-ST. However, I find that the adjudicating

authority denied the exemption under said notification with reference to-Sr. No. 12(a) of the said

notification and not given any findings with regard to Sr. No. 25(a), as contended by the

appellant. I find that the amount of Rs. 77, 106/- was received by the appellant on or before

30.06.2014, and the Sr. No. 25(a) of the Notification No. 25/2012-ST dated 20.06.2012 stood at

the relevant time reads as under:

"25. Services provided to Government, a local authority or a governmental authority by
way of

(a) carrying out any activity in relation to anyfunction ordinarily entrusted to a

municipality in relation to water supply, public health, sanitation conservancy,

solid waste management or slum improvement and upgradation; or"

7.1 I find that the services provided by the appellant i.e. Consultancy for Construction of

Building for Dental College, Khokhra, is no where related to services for carrying out any

activity in relation to any function ordinarily entrusted to a municipality. Thus, I find that the

Consulting Engineer Service provided by the appellant for Construction of Building for Dental

College to Ahmedabad Municipal Corporation; as sub-contractor, are not exempted under Sr.

No. 25(a) of the Notification No. 25/2012-ST dated 20.06.2012. I also find that the appellant

provided Consulting Engineer Service to M/s. L. J. Purani and Associates as sub-contractor and

not directly to the Ahmedabad Municipal Corporation. I also find that the adjudicating authority

has in Para 29.2 & 29.3 of the impugned order discussed about the Work Order dated 09.04.2013

issued by the Mahanagar Seva Sadan (Ahmedabad Municipal Corporation) and found that while

awarding the work order for the Project Management Consultant Service, the Mahanagar Seva

Sadan has quoted the requirement of Service Tax also. Hence, I find that the contention of the

!aiming exemption under Sr. No. 25(a) of the Notification No. 25/2012-ST dated
is not legally sustainable and is rejected accordingly.

8

0

0



0

0

F.N0. GAPPL/CUM/STP/852/2022-Appeal

8. I also find that the appellant ,has,pot disputed the taxability for the remaining amount of

Rs. 9,80,367/-. They have only contended that the said amount is exempted under Notification

No. 33/2012-ST. In this regard, I find that gross income of the appellant for the FY 2014-15 was

Rs. 10,57,473/- and as the total taxable value of the appellant in the preceding financial year i.e.

FY 2013-14 was Rs. 4,65,000/- which is below Rs. 10,00,000/-, as evident from the P&L

account and Income Tax Return for the FY 2013-14 submitted by the appellant with the appeal

memorandum. Hence, I find that they are eligible for the benefit of exemption up to Rs.

10,00,000/- as per Notification No. 33/2012-ST dated 20.06.2012 in the FY 2014-15, which was

not extended to the appellant in the impugned order.

9. I also find that the appellant have also contended that the demand is barred by limitation.

In this regard, I find that the demand pertains to the period F.Y. 2014- 15 and even by invoking

the extended period of limitation, the SCN could have been issued by 25 .10.2019 for demanding

service tax for the first half of FY 2014-15. However, the SCN has been issued on 28.09.2020.

Therefore, the demand in respect of the period from April, 2014 to September, 2014 is barred by

limitation. Further, I also find that the adjudicating authority has not taken into consideration the

issue of time bat· and confirmed the demand in toto. In my considered view, the demand for the

period from April, 2014 to September, 2014 is bat-red by limitation.

10. I also find that the appellant contended that they have not charged and collected the

Service Tax from their customers and therefore they are eligible for cum-tax-value for the FY

2014-15.- However, I find that the appellant did not produce any evidence to indicate that the

gross amount charged by them is inclusive of service tax payable. Hence, it cannot be concluded .

that the gross amount is inclusive of service tax when no reference has been made to the service

tax in the basic documents for realising the consideration.

11. In view of the above discussion, I uphold the impugned order passed by the adjudicating

authority treating. the income earned by the appellant during FY 2014-15 amounting to Rs.

10,57,473/- as taxable service for providing Consultancy Engineering Service. The appellant are

eligible for benefit of· threshold exemption upto Rs. 10,00,000/- in terms of Notification No.

33/2012-ST dated 20.06.2012. Further, the demand for the period April, 2014 to September-2014

is held to be time barred. The remaining demand for the period October-2014 to March-2015

needs to be quantified accordingly along with interest. Penalty under Section 78 of the Finance

Act, 1994 is also required to be quantified in accordance with demand confirmed under Section

73(1) of the Finance Act, 1994. As regard the Penalty under Section 70(1) of the Finance Act,

1994, when the SCN for the first half of FY 2014-15 is not sustainable on limitation, the penalty

for the non filing of ST-3 return for the said period is also not sustainable on this count.

Therefore, I reduce the penalty to Rs. 20,000/- under Section 70(1) of the Finance Act, 1994. I

also uphold the penalty of Rs. 10,000/- imposed upon the appellant for failure to taking

----- l istration under Section 77(l)(a) of the Finance Act, 1994.
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..%,
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST
To,

Mis. Miraj Chandravadan Yagnik,

94. BinoriBunglows,

Aarohi Club Road, Ghuma,

Ahmedabad - 380058

The Assistant Commissioner,

COST, Division-VI,

Ahmedabad North

L6'- ..55eeeA;
(Akhilesh Kumar) <"'tvO'lh-~ ·

Commissioner (Appeals)

Date 12.42.2022

Appellant

Respondent

The appeal filed by the appellant stands disposed of in above terms.

Copy to:

1) The Principal Chief Commissioner; Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)
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