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1. Appellant

M/s Jay Ambe Bus Services,

(Prop. Vinodbhai Govindbhai patel), .

9, Vrundavan Bunglows, Nr. Shreeji Society,
Behind CIMS Hospital, Sola, .
Ahmedabad-380063

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , 7" Floor, B D Patel House, Nr. Sardar Patel Statue, Naranpura,
Ahmedabad - 380014
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
. as the one may be against such order, to the appropriate authority in the following way :

AR ERDR BT GAVET T

Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) aﬁwaﬁaﬁeﬁﬂmﬁﬁwQ?ﬂglﬁmwﬁéﬁﬂ-‘ﬁwmmmwﬁﬁ
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§ In case of any loss of goods where the loss occur in transit from a factory to a
vagehouse or to another factory or from one warehouse to another during the course of

5 prbcessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OlO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. '
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The revision application shall be accompanied by a fee of Rs.200/- where the

. amount involved is Rupees One Lac or less and Rs.1,000/- where the amount

involved is more than Rupees One Lac.

T gowb, BHIY SeUTET Yo U WAy ey =Arideeer @ ufy ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

@)

(a)

DY ST Yo ATH, 1944 B °RT 35— /35-3 B afaia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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SR SR Pob Ud AR el wrifeRer (Reee) Y wRew 4w dicer,
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at-2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) ﬁwmﬁaﬁwmﬁmmm%mmwmﬁmmmw
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. '
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mﬁm{amaarﬁﬂ%ﬁﬁaﬂmmﬁa?Mﬁﬁmaﬁwuﬁwmmt‘m
T e Yodb fewT @ BT AIMGY | . .

O One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority 'shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-1 item of the court fee Act, 1975 as amended.

(5) ﬁmwmﬁmwmmﬁmﬁwwﬁﬁﬁmw%ﬁ
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure) .
Rules, 1982.

(7) mw,mmwwmmmmwmm),a%mm$
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ifean gd ST 10 RIS TUT ¥ |(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory "condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded” shall inciude:

(i) amount determined under Section 11 D;

(i) amount of erroneous Cenvat Credit taken;

(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
ayment of 10% of the duty demanded where duty or duty and penaity are in dispute, or
enalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/814/2022-Appeal

ORDER-IN-APPEAL -

The present appeal has been filed by M/s. Jay Ambe Bus Services, (Prop. Vinodbhai
Govindbhai Pe.ltel), 9, Vrundavan Bunglows, Nr. Shreeji Society, Behind CIMS Hospital, Sola,
Ahmedabad — 380063 (hereinafter referred to as “the appellant™) against Order-in-Original
Number GST-06/D-VI/O&A/94/Vinodbhai/AM/2021-22 dated 24.02.2022 (hereinafter referred
to as “the impugned order”) passed by the Assistant Commissioner, Central GST, Division VI,

Ahmedabad North (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant was holding Service Tax
Registration No. AESPP1696PSDO001. On scrutiny of the data received from CBDT for the FY
2016-17, it was noticed that the Sales / Gross Receipt from Services (Value from ITR) were not
tallied with Gross Value of Service Provided, as declared in ST-3 Return of the FY 2016-17.
" There was a difference of Rs. 1,67,39,427/- between the Gross Valué of Service Provided, as
declared in ST-3 Return and Sales / Gross Receipt from Services shown in ITR in the FY 2016-
17. The appellant was called upon to submit clarification for difference along with supporting
documents, for the said period. Howevef, the appellant had not respond to the letters issued by

the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. GST-06/04-
1244/Vinodbhai/2021-22 dated 12.10.2021 demanding Service Tax amounting to Rs. 25,10,914/-
for FY 2016-17, under proviso to Section 73(1) of the Finance Act, 1994. The SCN also
proposed recovery of interest under Section 75 of the Finance Act, 1994 and imposition of

penalties under Section 76, 77 & 78 of the Finance Act, 1994,

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 9,72,978/- was confirmed under
proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under
Seqtion 75 of the Finance Act, 1994 for the FY 2016-17 and dropped the remaining amount.
Further, Penalty of Rs. 9,72,978/- was imposed on the appellant under Section 78 of the Finance
Act, 1994 and Penalty of Rs. 10,000/~ was also imposed on the appellant under Section 77 of the
Finance Act, 1994. ‘

3. Being aggrieved with the impugned order, the appellant preferred the present appeal on

the following grounds:

o The appellant is engaged in providing renting of motor vehicle services to education

institution and business corporate for its staff and is holding Service Tax Registration No.
AESPP1696PSD001.

ﬁf}fﬁqu s\per Notification No. 30/2012-ST dated 20.06.2012, the appellant is not required to
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F.No. GAPPL/COM/STP/814/2022-Appeal

of a motor vehicle designed to carry passenger on abated value to any person who is not

engaged in the similar line of business.

o The entire Service Tax demand confirmed by the adjudicating authority is wrong and

interpretation of law is erroneously done.

o SCN had been issued without considering the fact that the appellant falls under Reverse
Charge Mechanism, where service provider has not required to pay the service tax in case
of renting of motor vehicle services, hence, the adjudicating authority invoked the
extended period of limitation under Section 73(1) of the Finance Act, 1994, however,
such charge of suppression is not sustainable due to following reasons:

(a) The extended period has been invoked on difference in service tax due to
reconciliation between values of books of account and ST-3 returns. But from the
facts submitted above it is beyond doubt that the appellant is not liable to pay tax due
to reverse chérge mechanism. ' |

(b) The demand confirmed in OIO by invoking extended period is not justifiable and as
per the provision of Section 73 of the Finance Act, 1994, it is clear that when the tax
is not paid by reason other than fraud the period of service of notice shall be thirty
months is considered then the service tax liability for the period from April, 2016 to

July, 2017 is time barred and is liable to be dropped.

o 1In terms of Section 78, if transaction are recorded in books of accounts, maximum
penalty is 50% of the tax payable. As it is clear from the SCN that taxable value is
derived from the Income Tax Records which are filed based on books of accounts
maintained by the appellant, maximum penalty that can be imposed is 50% of the tax

short paid or not paid.

4, Personal hearing in the case was held on 14.12.2022. Shri Parth Desai, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He stated that the service
in question were under Reverse Charge Mechanism (100%) and reiterated submission made in

appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The dispute involved in the
present appeal relates to non payment of service tax by the appellant on the service provided by
them as Renting of Motor Vehicles. The demand pertains to the period FY 2016-17. The main
issue which is required to be decide in the case is whether the services provided by the appellant

for differential income on which Service Tax confirmed in the impugned order is taxable or
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6. The adjudicating authority had confirmed the demand on the value arrived at by
excluding Gross Value of service provided as mentioned in ST-3 Return and Value of service
provided to educational institutes i.e. Adani Vidya Mandir. From the ledger of income, the
adjudicating authority has also arrived at the conclusion that the rest of income is from the
service provided to business entity. While confirming the demand, the adjudicating authority, in
the impugned order, held that the recipient of "Renting of Motor Vehicle" are either public
limited company or private limited company and hence falls under the definition of Body
Corporate. The adjudicating authority also observed that as per clause II (8) (b) of the
Notification No. 30/2012-ST dated 20.06.2012, in respect of services provided or agreed to be
provided by way of renting of a motor vehicle designed to carry passengers on non-abated value
to any person who is not engaged in the similar line of business, the liability to pay service tax is
divided among the service provider and service receiver in the ratio of 50% and the appellant has
failed to produce any documents that could establish they have discharged service tax on the
abated value or non-abated value when discharging their service tax liability and paid service tax
on the total value of Rs. 46,47,028/- as reflected in ST-3. Further, the adjudicating authority
observed that the appellant failed to discharge their service tax liability on the value of Rs.
1,29,73,037/- in the manner as prescribed under clause II (8) (b) of the Notification No. 30/2012-
ST dated 20.06.2012 and confirmed the demand of Rs. 9,72,978/- on the 50% of the taxable

value of Rs. 1,29,73,037/-. The relevant portion of the impugned order is as under:

“On perusal of the above, I find that the renting of motor vehicle service provided
to a body corporate falls under reverse charge mechanism i.e. service tax is to be
paid by the service recipient if it is a body corporate. On perusal of the sales
ledger, Form 26 AS for the FY 2016-17 of the assessee, I find that the assessee

has provided services to body corporate.

25. Further, it is necessary to look in to the definition of “body corporate as
service recipient is liable 1o pay service tax under reverse charge mechanism for
Manpower supply service is only when it is a body corporate.

25.3. In the instant case, recipient of "renting of motor vehicle" are either public
limited company or private limited company and hence falls under the definition

of Body corporate.

20. Now, on perusal of the clause II (8) (b) of the Notification No. 30/2012-ST
dated 20.06.2012, I find that in respect of services provided or agreed to be

provided by way of renting of a motor vehicle designed to carry passengers on

non-abated value 1o any person who is not engaged in the similar line of business,
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that could establish they have discharged service tax on the abated value or non-
abated value. They were discharging their service tax liability and paid service
tax on the total value of Rs. 4647028/-. However, they failed fo discharge their
service tax liability on the demand of Rs. 12973037/~ in the manner as prescribed
under clause 11 (8) (b) of the Notification No. 30/2012-ST dated 20.06.2012.”

7. I find that the main contention of the appellant is that they had provided service of
“Renting of Motor Vehicle” to the body corporate and in respect of service provided or agreed to
provided by way of renting of motor vehicle designed to carry passenger on abated value to body
corporate, the liability to pay service tax is on service recipient under Reverse Charge
Mechanism basis as per the Notification No. 30/2012-ST and they are not liable to pay service

tax.

8. For ease of reference, I reproduce the relevant provision for abatement as
provided under Notification No. 26/2012-ST dated 20.06.2012 as amended and
relevant provisionv for reverse charge mechanism as provided under Notification

No. 30/2012-ST dated 20.06.2012 as amended, which reads as under:

Notification No. 26/2012-Service Tax dated 20.06.2012, as amended vide Notification No.
08/2014-ST dated 11.07.2014 '

SI. Description of taxable service | Percentage Conditions
No.
(1) (2 __ () (4)

94. | Transport of passengers, with 40 CENVAT credit on inputs, capital
or without accompanied ' goods and input services, used for
belongings, by — providing the taxable service, has
a. a contract carriage other not been taken under the provisions
than motor cab. of the CENVAT Credit Rules, 2004
b. a radio taxi

Notiﬁcation No. 30/2012-Service Tax dated 20.6.2012, as amended vide Notification No.
10/2014-ST dated 11.07.2014

2%
%,

Table
Sl Description of a service . | Percentage of service tax | Percentage of service tax
No. payable by the person payable by any person
providing service liable for paying service
Tax other than the
service provider
7. (a) in respect of services NIL 100% -
provided or agreed to be ' - '
provided by way of

renting of a motor vehicle
designed to carry
passengers on abated
value to any

person who is not
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engaged in the similar line
of business :

(b) in respect of services
provided or agreed to be 50% 50%
- provided by way of

renting of a motor vehicle
designed to carry
passengers on non abated
value to

any person who is not
engaged in the similar line
of business .

9. In view of the above provisions of Notification No. 30/2012-ST dated 20.06.2012, I find
that there are two options under reverse charge mechanism, viz., (i) if an assessee, who opted for

payment of Service Tax on abated value, will issue invoices indicating service tax on abated

value and in that case if the recipient of service is a Body Corporate, the assessee is not required -

to pay any service tax and the recipient of service is required to pay service tax on 40% of gross
value of Invoice on reverse charge basis; and (ii) if an assessee, who had not opted for payment
of Service Tax on abated value, will issue invoices indicating full service tax on non-abated
value and in that case if the recipient of service is Body Corporate, the assessee is required to pay
service tax on 50% of gross value of Invoice and the recipient of service is required to pay
service tax on remaiﬁing 50% of gross value of Invoice on reverse charge basis. I find that in the
present case, the appellant has not produced any documentary evidence demonstrating that they
had opted for payment of service tax on abated value as per the Notification No. §26/2012-ST
dated 20.06.2012. On perusal of the invoice No. 0009/16-17 dated 01.06.2016 issued by the
appellant to M/s. Subros Ltd., as reproduced by the adjudicating authority‘in Para 22.2 of the
impugned order, I also find that the appellant has charged full amount for services in the said
| invoice and no where showing the Service Tax amount or no where mentioned about the abated
value for charging service tax. Under such circumstances, I find that the. appellant has merely
made a bold contention, without submitting any supporting documentary evidence either to the
adjudicating authority or to this authority under appeal memorandum, that their service falls
under RCM and in terms of Sr. No. 7(a) of Notification No. 30/2012-ST dated 20.06.2012 and

they are not required to pay any service tax. Their contentions are not legally tenable.

10. I find that the appellant has not disputed the taxability of services provided by
them i.e. “Renting of Motor Vehicle” and on verification of case records, I also find that the
' appellant'has also discharged their service tax liability and paid service tax on the total value of
Rs. 46,47,028/- as reflected in ST-3 filed by them, however, the appellant has not provided any
details Shéwing that whether they have opted for abatement or otherwise. They have, in the
appeal memorandum, simply claimed that the services provided by them were under RCM
and under clause II (7) (a) of the Notification No. 30/2012-ST dated 20.06.2012. However, 1

find that the appellant has failed to provide any supporting documents to the adjudicating

to prove that they have provided services by issuing abated value invoices /

ling non-abated value invoices / bills. It is also observed that the appellant has

8
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not provided any such detail while filing the appeal with this office. Thus, without any
supporting documents / details countering the findings of the adjudicating authority, the
contention of the appellant that their service falls under RCM and under clause II (7) (a) of
the Notification No. 30/2012-ST dated 20.06.2012, and that they have not required to pay

service tax as demanded, is not legally tenable.

1. I find that in the present case, as the service provided by the appellant is taxable and not
exempted by way of any exemption notification, the appellant was required to discharge their
Service Tax liability during the said period. However, the appellant had not discharged Service
Tax.liability on the whole amount received by them from providing taxable services which
resulted in confirmation of this demand. Also, the appellant has never informed the department
about not paying service tax on whole amount, the said fact could be unearthed only at the time
of investigation / issuance of the show cause notice on the basis of the data provided by the
Income Tax department. After introduction of measures like self assessment etc., a service
provider is not required to maintain any statutory or separate records under the provisions of
Service: Tax Rules and private records maintained by them for normal business purposes are
accepted, for all the purpose of service tax. All ;these operates on the basis of the trust placed on
the service provider and, therefore, the governing provisions create an absolute liability on the
assessee when any provision is contravened as there is a breach of the trust placed on them. It is
the responsibility of the appellant to correctly assess their tax liability and pay the taxes. Thké‘
deliberate efforts by not paying Service Tax on whole value of taxable amount is utter dis-regard
to the requirement of law and breach of trust deposed on them. Therefore, I find that on account
of all these acts of willful mis-statement and suppression of facts on the part of the appellant,
with an intent to evade payment of Service Tax, the essential ingredients exist in the present case
which makes them liable to pay the demand against them invoking the extended period of
limitation under proviso to Section 73(1) of the Finance Act, 1994. When the demand sustains,
there is no escape from the liability of interest, hence the same is, therefore, recoverable under

Section 75 of the Finance Act, 1994.

12. " Further, I find that the imposition of penalty under Section 78 is also sustainable, as the
demands were raised based on detection noticed during the initiation of inquiry by the
department on the basis of the data provided by the Income Tax department. Section 78(1) of the
Finance Act, 1994, provides penalty for suppressing the value of taxable services by reason of
fraud or collusion' or 'willful misstatement' or 'suppression of facts' with 'the intent to evade
payment of service tax'. Since the service provided by the appellant taxable are one, and the

appellant had not paid whole service tax as required by suppressing the value of service provided

“and not showing correct value in ST-3 returns filed by them, they cannot avoid demand of

service tax or penalties. Hence, [ find that the act of willful mis-statement and suppression of
facts with an intent to evade payment of tax, as discussed in Para supra, made the appellant liable

impose penalty on them under the provisions of Section 78 (1) of the Finance Act, 1994
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12.1  As regards penalty imposed under Section 78 of the Act, the Appellant has pleaded that
since there was no suppression of facts, no penalty can be imposed upon them under Section 78
of the Act. I have already upheld invocation of extended period of limitation on the grounds of
suppression of facts as per discussion in para supra. Hence, penalty under Section 78 of the Act
is mandatory, as has been held by the Hon’ble Supreme Court in the case of Rajasthan Spinning
& Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held that when there are
ingredients for invoking extended period of limitation for demand of duty, imposition of penalty
under Section 11AC is mandatory. The ratio of the said judgment applies to the facts of the

present case. I, therefore, hold that the Appellant is liable to penalty under Section 78 of the Act.

13.  As regards the penalty of Rs. 10,000/~ imposed on the appellant under Section 77 of the
Finance Act, 1994, as amended, for contravention of the provisions of Section 70 of the Finance
Act, 1994, I find that as per the provisions of Section 70 of the Finance Act, 1994 (as amended
from time to time), "every person liable to pay the Service Tax shall himself assess the tax due
on the services provided by him and shall furnish to the Superintendent of Central Excise, a
return in such form and in such manner and at such frequency as may be prescr'ibed. In the

present case, it is observed that the appellant has not disclosed full and correct information about

value of the services provided by them in the relevant ST-3 Returns and failed to self-assess the O

correct taxable value for the services provided by them and thereby contravening the provisions -
of Section 70 of the Finance Act, 1994. Accordingly, as the appellant has failed to comply with
the provisions of Section 70 of the said act, they are liable to the penalty under Section 77 of the
Finance Act, 1994. Hence, I find that the impugned order to the extent of penalty of Rs. 10,000/-

imposed on the appellant under Section 77 of the Finance Act, 1994 is legally correct.

14. In view of the above discussion, I uphold the order passed by the adjudicating authority

and reject the appeal filed by the appellant.

15.  rdfier wal gRT & 6f T8 e &1 MuerT Suds adis o far smar g

The appeal filed by the appellant stands disposed of in above terms.

- D Q,QMQ"'/
(Akhilesh Kumar) 7 -07 28
Commissioner (Appeals)

Attested ' Date : 15.12.2022

/
(R. C. Maniyar)

Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To, :
M/s. Jay Ambe Bus Services, Appellant
(Prop. Vinodbhai Govindbhai Patel),
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F.No. GAPPL/COM/STP/814/2022-Appeal

9, Vrundavan Bunglows,

Nr. Shreeji Society,

Behind CIMS Hospital, Sola,
Ahmedabad — 380063

The Assistant Commissioner, Respondent
CGST, Division-VI, ‘
Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North
4) The Assistant Commiésioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)
Y Guard File ' : -
6) PA file ' '

WE CO#

Saa,
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