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Central GST, Appeal Commissionerate, Ahmedabad
sf]gr@]a,la rf, srarars] raIar 3oo4.

~;;f<lrf CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
. -~ 01926305065- e8Q?cR-1019263o5136

DIN:20221264SW0000444B29

a3--a
~~: File No : GAPPL/COM/STP/706/2022-APPEAL /~

~~T~ Order-In-Appeal Nos. AHM-EXCUS-002-APP-85/2022-23
fei Date : 19-12-2022 IJJffl ffl ctr~ Date of Issue 20.12.2022

agar (rfa) IDxT 1TTffif
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. MP/25/Dem/AC/21-22/HNM ~: 24.01.2022,
issued by Deputy/Assistant Commissioner, Division-II, CGST, Ahmedabad-North

374lcaaafalvi uar Name & Address

1. Appellant

Mis Ajitnath Travels Private Limited,
A-412, 4th Floor, Advance Business Park,
Opposite Swaminarayan Mandir,
Sahibaug Road, Ahmedabad-380004

2. Respondent
The Assistant Commissioner, CGST,Division-lV, Ahmedabad North ,3"
Floor,Sahjanand Arcade,Opp. Helmet Circle, Memnagar, Ahmedabad - 52.

al{ arfku zr 37fa arr a arias arr aa ? at ag a snk #a u qenferfa
fl aa1g ·Tgr 3rf@rant at ar4ta a gm)rur 34a ugd raar &t

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

andal pr g7terr 3mar
Revision application to Government of India :

() #hu li zgca 3rf@)fr , 1994 #6t Irr ra ft sag r; mm+cii a } q@ta
tTRT cITT '34-tTRT qr qqa siasfa grtero 3ma 3refl Ra, +nrd «nI, fclm
iata, larva f@qr, a)ft +ifGra, a qa, ir rf, { fact : 110001 cITT ct!- ufAT
afeg1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=f@ ct!- ffl ma ura Rt grf arr fa#t quern zn 3rI afar i
1TT fcR:fr •ft o-s I l 11 '< ~ ~ 'ff O-§ I l I I'< lf 'i=flci" ~ \Jf@ S~ 'tfrf lf, 1TT fcR:fr 'ff □-s !l 11 '< 1TT ~ lf 'cfffi
cf6 f@04l arat u fa8t qusrr i zt ma al ufazn cB" c.RR rt if I

In case of any loss of goods where the loss occur in transit from a factory to a
• 1 ehouse or to another factory or froni one warehouse to another during the course of
· cessing of the goods in a warehous'e or in storage whether in a factory or in a warehouse.
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(p) rd as fa#t zz zr var Ruff mt w zu ma # faff wqihn zyc aham R
snraa zyca a Rae #Tri ull" 'lffia a are fa4lz urqr PlllfRla % I

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(<si) uf? zrea pl par Ru far rd # as (qr znr per a) f.:rll-@ fclulT TfllT l=f@ "ITT I

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if saraa #l sara zc # grar fg it sp@) #fez ru al r{&ail h arr ui z
errr giRmgaf rga, r4ha # 8ffi qJffif cJT x=Ji:m IR m me; if f@a 3rf@fr (i.2) 1998
t!NT 109 &m ~ ~ Tfq" "ITT I

(c) Credit of any duty· allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

b4tu wnaa zgca (3r4ta) Ruma8t, zoo1 # Pua o 3if fa~fe ui in g-s # at
~if, ~ 3lrnT cf) wa- 3lrnT ~~ ~ "ffi1 lffi1 # fl e--37r?gr vi srft 3rat st
a-at uRi a rel fr 3ma fut Garr a1Reg1 Gr rr arr z. pr ggrflf # 3ia«fa er
35-~ if~~ cfi 'l_flc'lR cf> ~ cf> "ffll!.T t'r3ITT"-6 "'clTc1R ~ wa- 'lft m.fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the .order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~~ cf> "ffll!.T Gisi vie·aa ya arg q) zwk a "ITT "ITT m 200 /- TJfR:r 'l_flc'lR
at rg 3it usf via vanv car a uznr gt "ITT 1 ooo/ - #6t #hr 4Tar #6t ug[

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#mt grca, €tuGara zca vi hara 3r4la -nrnf@raw a ,Ra ar4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €tu snrr zca 3rf@fr, 1944 4t err 35-~/35-~ cf> 3@"1TT'[:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(#6) saffsa qR 2 (1) a i qr 3IR # srarar at 3r8ta, 3rf)cal a ma ii var gen,
a8ta sgrza gyca vi arm 3r4l#la =nnf@raw (Rrec) at ufa &fr 4)f8a,
srar # 241,1II, agq1cf] 44d+ ,3a7 ,fry+,31g,Is -so0oo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) ~ ~ 3mr 'B-~ ~~ cBT~~ t it r?) per jtr # fu #) cBT :fR1R
6qja int fan urn afe gr 7zI * ea g; sf fa frar udt arf a aa a fg
zren1Reff 3fl4tr <qrznrf@rawl at va or4la zn alal at va 3m4at f#a \i'ITffi t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) nrIrcza yca 3rf@err 197o zqn izihf@era at rgfi--1 # if ferffRa fag 314IT Uri
3raa n pc 3r zrnfenf Rufu If@rarl #a arr a u@ta at ga uR u 6.6.so ha
cBT zurzarerzr yea feae ant traft
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) sa sj if@r mai ant firura cf@ fuii 6lt sit fl ear 3naff f}2It \i'ITffi % \i'IT
xfll=fT ~, ~ '301 I aa ye gi lara r4l#tr mrznf@rasr (arzffaf@e)) fr, 1982 'B
RRe at
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) Rt yea, €hr ala yea vi hara ar@#l1 zmrn@eraswr (frez), 4Re arflt
mt ii afar ii (Demand) ya is (Penalty) cBT 10% "¥s aa 3rfaf ?taraifa,
~1l<f "GP=fT 10~~ % !(Section 35 F of the Central Excise Act, 1 ~44, Section 83 &
Section 86 of the Finance Act, 1994)

~~~3flx~~~ 3@T@,~WlTI "~cpl"1=JPT"(Duty Demanded) -
(i) (section) is ±pbaaffRa fr;
(ii) furmreaahaz2fez a6tfr;
(iii) hr@zfsz fuifu 6bas2aft.

> uqdsrar 'iRa srfl a usk qa saar6l gear a, srfh af@a aa kb fgqfraa
fur«rue. .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
. (ii) amount of erroneous Cenvat Credit taken;

(iii) · amount payable ui:1der Rule 6 of the Cenvat Credit Rules.
r3n2r#uf arf)ear uTfraur#rrssf yeas srrar zyea ur aus 4a1f4a stala fagg gen

-a.~--8'1-;,:t.....<1,~- 10% 4raarozibaa q1J6 Rl c11ma 'ITT aausk 10% 241aTTU qft- uTT~ ~ Ir an«,-Is.~ c'tl- 'a- I"":. .

/;f.f"' ~ •~r,;.;. .r~{\ In vie~ of above, an appeal against this order shall lie before the Tribunal oni ! . /ft! %y en of 10% of the duty demanded where duty or duty and penalty are in dispute, or
i~~ ~-- :/:,I ty, where penalty alone Is In dispute.

e ~ a
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F.No. GAPPL/COM/STP/706/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Ajitnath Travels Private Limited, A-412, 4"

Floor, Advance Business Park, Opposite Swaminarayan Mandir, Sahibaug Road, Ahmedabad 

380004 (hereinafter referred to . as "the appellant") against Order-in-Original No.

MP/S/Dem/AC/21-22/HNM dated 24.01.2022 (hereinafter referred to as "the impugned order")

passed by the Assistant Commissioner, Central GST, Division II, Ahmedabad North (hereinafter

referred to as "the adjudicating authority").

2.1 Briefly stated, the facts of the case are that the appellant are providing services viz.

"Rent-a-Cab Service; Tour Operator Service; Travel Agent for passenger booking (other than

Air/Air Travel Agent) Services" and are holding Service Tax Registration No.

AANCA8574HSD001. During the course of audit of the financial records of the appellant, for

the period from November-2015 to June-2017, by the officers of the Central GST, Audit

Commissionerate, Ahmedabad, the following observation was raised in Final Audit Report:

2.1.1 Non fulfillment of conditions of exemption notification resulting in non-payment or

short payment of service tax on services provided to SEZ: The appellant had provided 3

buses to MIs. Shrinath Travel Agency Pvt. Ltd. ('Shrinath'). They had received a monthly rent for

the period from April 2016 to November 2016 for these buses totalling Rs 20,98,500/- (Rs

14,40,000/- (Rent) + Rs 6,58,500/- (RTO Tax). The appellant produced a copy of Form A2

issued in the name of Shrinath for availing the benefit of exemption for services provided to a

Unit in the Special Economic Zone ('SEZ'), as per Notification No. 1212013-ST dated

01.07.2013, as amended. It was observed that Form A2 was issued in the name of Shrinath for

providing rent-a-cab services to Mis. ONGC Petro Additions Limited, SEZ Dahej.

2.1.2 The Notification No. 12/2013-ST dated 01.07.2013 envisages the procedure to be

followed for not paying the service tax. In the present case, the appellant had not provided the 3

buses directly to the Unit working in the SEZ. It has provided the 3 buses to Shrinath and they in

turn have provided the buses to the Unit in the SEZ. The Form A2 has also been issued in the

name of Shrinath. Accordingly, Shrinath is the service provider and the SEZ Unit is the service

recipient. On this premise, the appellant could not be considered to have provided services to the

SEZ Unit and hence, cannot avail the exemption benefit under the Notification No. 12/2013-ST

dated 01.07.2013, as amended. The services provided by them is only to Shrinath and they are

out of the ambit of Notification No. 12/2013-ST dated 01.07.2013, as amended, for claiming the

exemption from payment of service tax. The activity carried out by the appellant falls within the

meaning of 'service' as defined under the provisions of Section 65B (44) of the Finance Act,

1994 and the activity of the appellant taxable as defined under Section 65B (51) of the Finance

Act, 1994. Thus, the services provided by the appellant are taxable and they are liable for

P?}! Gt of service tax on the income received from Shrinath for the 3 buses provided by them,

" · s claimed as exempted under their ST-3 return.
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F.NO. GAPPL/COM/STP/706/2022-Appeal

2.2 The appellant under a communication dated 24.12.2019 were asked to clarify on the

above objection. The appellant under their letter dated 03.02.2020 have stated that they had

provided services to the SEZ Unit through Shrinath and therefore, the exemption was available.
to them. The Board's Circular No. B.43/7/97-TRU dated 11.07.1997 was also cited to say that

service tax was not payable. As already mentioned above, the appellant have provided services to

Shrinath and not the SEZ Unit. Further, the Board's Circular dated 11.07.1997 would not be

applicable after the negative list regime came into effect from 01.07.2012. Hence, the

contentions made by the appellant are not accepted and a SCN bearing No. VI/I(b)-121/C-V/AP

29/2019-20 dated 12.08.2020, was issued to the appellant proposing demand of Service Tax

amount of Rs. 2,16,000/- in terms of proviso of Section 73(1) of the Finance Act, 1994 along

with interest under Section 75 of the Finance Act, 1994 and proposing penalty under Section 78

of the Finance Act, 1994.

2.3 The said SCN was adjudicated vide impugned order and the demand of Rs. 2,16,000/

Q proposed in SCN was confirmed under the proviso to Section 73(1) of the Finance Act, 1994

along with interest under Section 75 of the Finance Act, 1994 and penalty of Rs. 2,16,000/- was

also imposed on the appellant under Section 78(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal on

the following grounds:

o The appellant are providing services viz. "Rent-a-Cab Service; Tour Operator Service;

Travel Agent for passenger booking (other than Air/Air Travel Agent) Services.

0

wsrs..,

Us vi.
ye v+so
r

o Mis. Shrinath Travel Agency Private Limited has entered into the contract for provisions

of service with MIs. ONGC Petro Additions Limited, SEZ (SEZ Unit) and the same has

been sub-contracted to the appellant. The appellant had provided 3 buses to Mis. ONGC

Petro Additions Limited, SEZ, wherein Form A-2 is issued in the name of M/s. Shrinath

Travel Agency Private Limited, who is main contractor.

o The appellant submitted that in the present case, the provision of the service by the

appellant and receipt of service in SEZ unit is no where disputed by the Audit officers or

in the SCN or in the impugned order.

0 As per Notification No. 12/2013-ST dated 01.07.2013, the exemption has been granted to

► The services on which service tax is leviable under Section 66B of the Finance

Act, 1994;
► Which are received by a unit located in a Special Economic Zone or Developer of

SEZ; and
>> Such services are for the authorised operation.

5



F.No. GAPPL/COM/STP/706/2022-Appeal

o In the present case, the service provided by the appellant are leviable to tax under Section

66B of the Finance Act, 1994. Further, the buses are provided to SEZ unit by the

appellant through Shrinath and the same has been received by the SEZ unit. Further, such

services are for authorised operation, as SEZ unit has obtain Form Al, and also issued

Form A2 in the name of Shrinath.

Further, the ab initio exemption is available from levy of service tax to SEZ unit or SEZ

developer for the services which are required for authorised operation irrespective of the

service provider.

o Further, in the aforesaid notification itself mentioned that in case services received by the

SEZ unit or SEZ developer are not exclusively used for authorised operations or found

not to have used for authorised operations, SEZ unit or SEZ developer shall be liable to

pay service tax claimed as an exemption along with applicable interest, which convey

that the exemption to the SEZ unit or SEZ developer for the services received for

authorised operations irrespective of the service provider.

o In the present case, the appellant has provided buses to SEZ unit through Shrinath

wherein the nature of services is not changed. It is not the case where services provided

are altogether different services from the appellant to Shrinath and from Shrinath to SEZ

unit. Therefore, the benefit of services provided by the appellant is directly accruing to

the SEZ unit as the buses are directly provided to SEZ unit.

The Notification No. 12/2013-ST grants exemption to services rendered in SEZ unit and

does not distinguish between main contractor and sub-contractor. Accordingly, the

appellant has rightly claimed the benefit of exemption under the said notification.

o In this regard, they relied on the following judgements:

a) Sudhir Chand Jain Vs. CCE, Gahaziabad - 2018 (8) GSTL 302 (Tri.All.)

b) Commissioner of Service Tax, Mumbai-I Vs. Fedco Paints and Contracts - 2017

(3) GSTL 364 (Tri.-Mumbai)

c) M/s. Shyam Engineers- 2014-TJOL-1622-CESTAT-AHM

d) Judgement of Hon'ble Tribunal in case of Sanghvi Motors Vs. CCE Pune-I in

Appeal No. ST/89404/2014

The adjudicating authority has not appreciated the various judgments has not followed

the principal of judicial discipline by not appreciating the judgments of various higher

forums and simply mentioned in the impugned OIO that the reliance placed by the

a pellant on various judgments is not relevant in this context.
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F.No. GAPPL/COM/STP/706/2022-Appeal

o Section 26(2) of the SEZ Act provides that Central Government may prescribe, the

manner in which, the terms and conditions subject to which the exemption shall be

granted under Section 26(1). Government vide Notification No. 12/2013-ST dated

01.07.2013 provides for exemption to the services on which service tax is leviable under

Section 66B of the Finance Act, 1944, which are received by SEZ unit and are used for

authorized operations from the whole of service tax, education cess and secondary and

higher education cess leviable thereon. The ab initio exemption is available from service

tax where such services are exclusively used for authorised operations subject to

conditions and procedure prescribed therein.

o Fmther, Section 51 of the SEZ Act provides that SEZ Act would prevail in case of any

inconsistency in the provisions contained in any other act applicable for the time being in

force.

The appellant submitted that the SEZ Act is having overriding effect over the Finance

Act, 1994 and also cited various case laws for the same. The appellant further submitted

that in the instant case, services provided by the appellant are exclusively used for the

authorised operation as required under Notification No. 12/2013-ST and is also covered

under the approved list of services. Accordingly, services provided by the appellant is

eligible. for ab initio exemption from levy of service tax and non-furnishing of Form A2

in the name of the appellant cannot be the criteria for denying benefit of exemption.

o The appellant further submitted that in the impugned order disallowing the benefit of

exemption to the appellant on the ground that the Form A2 is not in the name of the

appellant is not correct as it is a settled law that the substantive benefit cannot be denied

for any procedural lapse. In this regard they relied on the below mentioned case laws.

a) Suksha International Vs. UOI - 1989 (39) ELT 503 (SC)
b) Manglore Chemicals and Fertilizers Ltd. Vs. Dy. Commissioner - 1991 (55) ELT

437 (SC)
c) GMR Aerospace Engineering Ltd. Vs. UOI -2019 (31) GSTL 596 (AP)

o In the present case, the procedure of filling Form Al and A2 has also been fulfilled by

the SEZ unit, however, Form A2 is issued in the name of main contractor i.e. Shrinath,

wherein the name of sub-contractor is not included, which is only procedural lapse.

o Without prejudice to above submission and without accepting the liability to pay service

tax, the appellant submitted that amount received should be considered as cum-tax as per

Section 67(2) of the Finance Act, 1994 and they are required to pay service tax only on

the basic amount received considering such amount received as inclusive of tax.
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F.No. GAPPL/COM/STP/706/2022-Appeal

o They have submitted all information to the department at the time of filing service tax

return for the respective period, therefore, the extended period for demanding service tax

cannot be invoked. They have not indulged in any of the activity as mentioned in proviso

to Section 73 (1) of the Finance Act, 1994 to justify invocation of extended period of

limitation.

o The appellant submitted that it is well settled proposition of law that imposition of

penalty is the· result of quasi-criminal adjudication. It is not a mechanical process or

cannot be imposed just because it is legitimate to levy penalty. The element of mens rea

or malafide intention must be necessary present, in order to justify imposition of penalty.

o The appellant submitted that as they are not liable to pay service tax as they have rightly

availed the benefit of exemption notification, accordingly, the question of payment of

interest does not arise.

o On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalty be quashed and

set aside.

4. Personal hearing in the matter was thereafter held on 02.12.2022. Shri Gopal Krishna

Laddha, Chartered Accountant, & Ms. Anjali Bhatia, Chartered Accountant, appeared on behalf

of the appellant. He reiterated the submission made in the appeal memorandum. He also

submitted copies of various judicial pronouncements during hearing.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present case is whether the adjudicating authority was correct in denial of the exemption benefit

to the appellant on the basis of the fact that the Form A2 in the case was issued by M/s. ONGC

Petro Additions Limited, SEZ Dahej in the name of Shrinath for providing rent-a-cab services

and not in the name of the appellant and consequentially confirming the demand, in the facts and

circumstance of the case is legal and proper or otherwise. The demand pertains to the period

from April, 2016 to November, 2016.

6. In order to examme the matter in proper perspective, the relevant portion of the

Notification No. 12/2013-ST dated 01.07.2013 is reproduced as under:

"3. This exemption shall be given effect to in the following manner:

{I) The SEZ Unit or the Developer shall get an approval by the Approval Committee of the list of

the services as are requiredfor the authorised operations (referred to as the 'specified services'

elsewhere in the notification) on which the SEZ Unit or Developer wish to claim exemption from
a a,
£vs, "». vice tax.
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F.No. GAPPL/COM/STP/706/2022-Appeal

(II) The ab -initio exemption on the specified services received by the SEZ Unit or the Developer

and used exclusively for the authorised operation shall be allowed subject to the following

procedure and conditions, namely:-

(a) the SEZ Unit or the Developer shall furnish a declaration in Form A-1, verified by the Specified

Officer ofthe SEZ, along with the list ofspecified services in terms ofcondition (l);

(b} on the basis of declaration made in Form A-1, an authorisation shall be issued by the

jurisdictional Deputy Commissioner of Central Excise or Assistant Commissioner ofCentral Excise,

as the case may be to the SEZ Unit or the Developer, in Form A-2;

(c) the SEZ Unit or the Developer shall provide a copy of said authorisation to the provider of

specified services. On the basis of the said authorisation, the service provider shall provide the

specified services to the SEZ Unit or the Developer without payment ofservice tax;

(d) the SEZ Unit or the Developer shall furnish to the jurisdictional Superintendent of Central

Excise a quarterly statement, in Form A-3, furnishing the details ofspecified services received by

it without payment ofservice tax;

(e) the SEZ Unit or the Developer shall furnish an undertaking, in Form A-1, that in case the

specified services on which exemption has been claimed are not exclusively used for authorised

operation or were found not to have been used exclusively for authorised operation, it shall pay

to the government an amount that is claimed by way of exemption from service tax and cesses

along with interest as applicable on delayed payment of service tax under the provisions of the

said Act read with the rules made thereunder. 11

7. In view of the legal provisions above, I find that the Notification No. 12/2013-ST dated

01.07.2013 envisages the procedure to be followed for not paying the service tax. Para 3 (II) of

O we notification specifically provided that the exemption was subject to the procedure and conditions

prescribed therein and Para 3(11)(b) specified the condition that "on the basis of declaration made in

Form A-1, an authorisation shall be issued by the jurisdictional Deputy Commissioner of Central Excise or

Assistant Commissioner ofCentral Excise, as the case may be to the SEZ Unit or the Developer, in Form A

2". Whereas in the present case, the Form A2 has been issued in the name of Shrinath.

Accordingly, Shrinath is the service provider and the SEZ Unit is the service recipient. In this

background, the appellant cannot be considered to have provided services to the SEZ Unit and

hence, cannot avail the exemption benefit under the Notification No. 12/2013-ST dated

01.07.2013, as amended. The services provided by them are only to Shrinath and they are out of

the ambit of Notification No. 12/2013-ST dated 01.07.2013, as amended, for claiming the

exemption from payment of service tax.

8. I also find that the appellant, in the present case, has claimed the benefit of exemption as

provided under the Notification No. 12/2003-ST dated 01.07.2013, being service provider, and

· ···· s per the provisions of SEZ Act, 2005 being a unit of SEZ or developer of SEZ. Therefore,

igibility and admissibility of the exemption claimed has to be examined and decided in

of the Notification under which it was claimed. There is no scope for an alternative claim

9
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that the exemption claimed was even otherwise admissible as per another/different law or

notification. It is settled law that an exemption notification has to be construed in a strict manner

and it is for the appellant to prove that they fall within the four corners of the exemption claimed.

The Hon'ble Supreme Court, in their decision in the case of Commissioner of Customs (Import),

Mumbai Vs. MIs Dilipkumar & Company [2018 (361) E.L.T. 577 (SC)], has settled the legal

position in this regard, wherein it was held that "Exemption notification should be interpreted

strictly; the burden ofproving applicability would be on the assessee to show that his case comes

within the parameters of the exemption clause or exemption notification". Further, the

eligibility/admissibility of the exemption in terms of SEZ Act is not an issue under dispute in the

present case. In view thereof, I do not find any merit in the contention raised by the appellant in

the case that the issuance of Form A2 in the name of Shrinath is only a procedural lapse and

exemption to the appellant cannotdenied on this ground.

9. I also find that the appellant, in the present case is a DTA service provider and not a unit

of SEZ or developer of SEZ and claiming exemption under Notification No. 12/2003-ST dated

01.07.2013 issued under Finance Act, 1994. Thus, their contention that Section 26 & Section 51

of the SEZ Act, 2005 has an overriding effect on other law cannot be legally tenable in their

case.

10. I also find that the various case laws relied upon by the appellant is on different footing

and, thus, not applied in this case. They are discussed in subsequent paragraphs.

10.1 I find that in the case of Sudhir Chand Jain Vs. CCE, Gahaziabad- 2018 (8) GSTL 302

(Tri.All.), and in the case of Commissioner of Service Tax, Mumbai-I Vs. Fedco Paints and

Contracts - 2017 (3) GSTL 364 (Tri.-Mumbai), the dispute was regarding the Notification No.

4/2004-ST and the said notification exempted the service tax subject to three conditions

stipulated therein and all the three conditions were satisfied by the claimant. In the present case,

the condition as provided in Para 3(II)(b) of the Notification No. 12/2013-ST dated 01.07.2013

was not satisfied by the appellant and, therefore, the said case laws cited by the appellant not

applied in the present case.

10.2 Similarly, in the case of M/s. Shyam Engineers - 2014-TIOL-1622-CESTAT-AHM, the

order was regarding stay - waiver of pre-deposit and the matter not attained finality, therefore,

the said case law does not apply in the present case.

10.3 . I also find that in case of Sanghvi Motors Vs. CCE Pune-I in Appeal No. ST/89404/2014,

the issue was with regard to the benefit ofNotification No. 9/2009-ST and on different footing as

the said notification also not stipulate condition, as provided in Para 3(II)(b) of the Notification

No. 12/2013-ST dated 01.07.2013, in the present case. The said case law cannot be applied in the

present case.
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11. Further, in the present case, it clearly transpires that the appellant has intentionally

suppressed the correct taxable value by deliberately withholding of essential information from

the department though they were knowing that the Form A2 is not issued by a unit of SEZ in

their name. They suppressed the said facts with an intent to evade taxes. Also, the appellant has

never informed the department about the same and said fact could be unearthed only at the time

of Audit of the financial records of the appellant. Therefore, I find that all these acts of willful

mis-statement and suppression of facts on the part of the appellant, with an intent to evade

payment of Service Tax, are the essential ingredients which exist in the present case which

makes them liable to pay the demand raised against them invoking the extended period of

limitation under proviso to Section 73(1) of the Finance Act, 1994. When the demand sustains,

there is no escape from the liability of interest, hence, the same is, therefore, recoverable under

Section 75 of the Finance Act, 1994.

12. As regards penalty imposed under Section 78 of the Act, the Appellant has pleaded that

since there was no suppression of facts, no penalty can be imposed upon them under Section 78

of the Act. I have already upheld invocation of extended period of limitation on the grounds of

suppression of facts as per discussion in para supra. Hence, penalty under Section 78 of the Act

is mandatory, as has been held by the Hon'ble Supreme Court in the case of Rajasthan Spinning

& Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held that when there are

ingredients for invoking extended period of limitation for demand of duty, imposition of penalty

under Section 1 lAC is mandatory. The ratio of the said judgment applies to the facts of the

present case. I, therefore, hold that the Appellant was liable to penalty under Section 78 of the

Act.

13. In view of the above discussion, I uphold the order passed by the adjudicating authority

Q and reject the appeal filed by the appellant.

14. fa #afataf ft +&sf«a Rqzt 5qtalafr rare
The appeal filed by the appellant stands disposed of in above terms.L~•

.·1as o?
(Akdilesh'Kumar) 02

Commissioner (Appeals)

Attested

a
(R.C. Maniyar)
Superintendent(Appeals),
COST, Ahmedabad
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To,

M/s. Ajitnath Travels Private Limited, A

-412, 4 Floor, Advance Business Park,

Opposite Swaminarayan Mandir, Sahibaug Road,

Ahmedabad - 380004

The Assistant Commissioner,

COST, Division-II,

Ahmedabad North

F.No. GAPPL/COM/STP/706/2022-Appeal

Appellant

Respondent

Copy to:

1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, COST, Division II, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

323Guard File

6) PA file
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