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3llfl&icbcif ¢T ~ ~ -qar Name & Address

1. Appellant

• M/s Babubhai Somabhai Patel,
2/13, Kunpur-I, Manda!,
Viragam, Ahmedabad-382150

2. Respondent I
The Joint Commissioner{ln-Situ), CGST, Division-Ill, Ahmedabad North , 2nd

Floor, Gokuldham Arcade, Sarkhej-Sanand Road - 38221 0

al{ anfku z 3r8la arr arias rra awar & it as a 3re 4Ra qenferfa
ft4 sagTg er Gr@rant at 3flea zur gr)ru3rygd #at l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~ x·Ncb Ix ¢T :fRTa:roT~
Revision application to Government of India :

() #3€tu snl« zcea are,fr , 1994 q,°f m rn fa sag g mrcai aR i qlrr
m cBT '311-t!l"xT cB" ~~ 4x"gcb cB" 3Wm grleru 3mat arfh fra, rd r, fat
iatea, zGa f@mm, a)ft if5ra, #tar la '+lcfrf, mfci" f, { fc# : 110001 cbT cBl' ~
af@gt
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ l=f@ cB1" mfrr m i a }ft ff arr "x"{ fcl:R:1T '}{O.§llllx <TT 3Rl cblx-!511~ "li
<TT fcl:R:1T '}{ o,s ll II x if ~ i:i o,s Pn i Ta ua s mf 'B, <TT fcl:R:1T +7a&rII IT ugl j -m-g
a fhft arq zn f9at raerr i st mr # ,fur ahr g{ st
ii In case of any loss of goods where the loss occur in transit from a factory to a

l!'ci ehouse or to another factory or from one warehouse to another during the course of
essing of the goods in a warehouse or in storage whether in a factory or in a warehouse .
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aa # are faal az urq2 faffaa Ta w zu ma a Raf#fut qzitn zrcaa ma #
rad yea # Rd a it and are fa#t rz zur var j Raffa &t

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

zf@ gge hr gram fag fa ad # as (n apr a) fufa Rau ·Tar mra &tt

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifaUna #t sna zyca # ::r@"R cB" fuC[ "GIT ~ ~ l=fFlf c#r ·r{ & oil h ark uil za
arr gi [zmfa 3ngr, or@a "[RT 1:JTffif at raw znr al fa 3rf@Pu (i.2) 1998
l:ITTT 109 IDxT~ ~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

a4tr snra zrean (rat) Rmral, zoo1 fa o 3iaf Raf{e qua in gv-s # at
,Raif , )fa arr # 4fa arr hf feta ah "1-{"ffi cB" 'lfim ~-3lrnl" ~ ~ 3lrnT c#r
at-at uRi rt fr am4a fut unrl a1Reg1 Ur rr lar z. qr nsff a sifa err
35-~ if ~tTffta- 1lfr tB" ::r@"R tB" ~~~ i'r3ITT-6 'El'IBR at uf ft ah# arfeg1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) [Rea arr4aa # arr ui ica van ya lg qt zn sqa a "ITT cTT ~ 200/- ~ ::r@"R
#ht urg oil ugf icava am ya Gara k vnar st it 1ooo/- a6tTar alt urgy

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

it grc, ftGura zyc gi hara r4)aha urznf@raw a uR 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ta 6arr zyea 3tf@/fua, 1944 c#f 'cTRT 35--~/35-~ cB" 3@1@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(@) saffaa 4Ra 2 (1)a i aarg air # rarar dt 3r4ta, r4at a arrv#tr zyca,
ah4ha sgra gycan ga arm 3rfl#ta . =nznf@raw (frezc) it uf?au 2bf 4)feat,

~t:l-lctlEllct l1 2nd
~. isl§J-Jlffi 'J..fcFf ,JRRcff ,ffi'llx.-JIJ Ix, '3iQJ-Ji:'tlisll<='t -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) ~ ~~ i a{ pa 3n?ii ar 4zr star t t re?la pc 3iler fg #ta cm- 'TRIM
sqjaa znr a fa5u urat alRg gr q std gy aft f frur udl arf aa a fg
zren,fife an@fhzr zmrznf@raw at va 3rla zur €aat at va 3maa fhzu \JJIBT -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) arzulu z,ca 3tf@/fzu 497o zrn pig1f@er #6t ~-1 cB" 3@TRf ~tTTffif ~~~
34ca zur pa 3gr zrnfenfa Ruf4 uf@rt #a or?gr a a r@ta al ya if # .6.so ha
cm- urIru zca feaz mm 3ht a1Reg I .

0 One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50. paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za ah iafeami al fiau ah a fuii al ail #fl an 3naffa fhu. \JJIBT t \iTI"
ft zca, #ha snr<a zyca vi @taas 3r4l#ta urn@rau (ar4ff4f@) fu, 1982 i
frrl%a t I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appella_te Tribunal (Procedure)
Rules, 1982.

(7) «fr zrca, kt 3nza yea vi hara 3r94la ruff@eswr (frez), # 4f srftca1
~ B CPCfci[f l=JTl1 (Demand) ~ ~ (Penalty) cm- 1o% q arr a srfaf a 1are«if@5,
34f@raaqfwaro a2lssu !(Section 35 F of the Central Excise Act, 1944, Section 83 &

Section 86 of the Finance Act, 1994)

Q ~~~ '3fR~c!TT~ J.fclTIB,~"ITTTTT "~cITTlWT''(Duty Demanded)-
(i) (Section)~ nD~~~mf«r~;
(ii) @!ff raa2ha2fez a7fr,
(ii) &az2#fee fuii±fa6ha?rziRI.

s uq4savifaa 3nfu@ pfs #l gear, srfafaaaa#fgqaa aar
fear·rue.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. _ It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2AY and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

. zr an?r # ufr srfteufraur ks rra sos zyea srzrar zyeuaus faalf@a "ITT cTT "+lFT fcp-Q;~~
,a" t, k 104arrwan siibaaavs Raffa it aaask 104rrr$l srgel

EMIR,, "T· »
," G'.r ,-;., _

88 , ·:-l ·tq;Ji/ \? In view of above, an appeal against this order shall lie before the_ Tri_bunal on
. ; , ~ ~ ~i;g.a ment of 10% of the duty demanded where duty or duty and penalty are m dispute, or
i.....;'0.., -~ ~.:-~....,,, . nalty, where penalty alone is in dispute." .
, % 4>o 4·".3¥ .
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F.No.GAPPL/COM/CEXP/66/2022-Appeal

ORDER - IN - APPEAL

The present appeal has been filed by M/s. Babubhai Somabhai Patel, 2/13,
Kunpur-I, Mandal, Viramgam, Ahmedabad-382150 (hereinafter referred to as 'the
appellant') against Order-in-Original No. 15 & 16/JC/D/JS/2020-2021 dated 18.03.2021
(hereinafter referred to as "the impugned order") passed by the Joint Commissioner (in
situ), CGST, Division-III, Ahmedabad North (hereinafter referred to as the "adjudicating
authority")

2. The facts of the case, in brief are, that the appellant are engaged in providing
Construction Services other than Residential Complex, including Commercial/Industrial
building or Civil Structures and is holding Service Tax Registration
No.AFSPP0189CSD001. On the basis of the data received from the CBDT for the F.Y.
2014-15, it · was noticed that the appellant has short paid service tax amount of
Rs.10,59,342/- on the income of Rs.85,70,724/- declared in their Income Tax Return (ITR)
/ Form 26AS filed for F.Y.2014-15, but not declared in their ST-3 Return for said period.
Similarly, the ITR filed for FY. 2015-16 & FY. 2016-17 revealed that the appellant have
short paid Service Tax to the tune of Rs.10,88,771 & Rs, 19,63,170/-, respectively.

2.1 Letters were subsequently issued to the appellant to explain the reasons for on- O
payment of tax and to provide documents like ITR, Form 26AS, VAT/Sales Tax returns,
Annual Bank Account, Contracts /Agreement entered for provision of service, Balance
Sheet, P&L A/c, ST-3 returns, etc for the F.Y. 2014-15 to 2016-17. However, neither any
documents nor any reply was submitted by them.

2.2 Following Show Cause Notices were, therefore, issued to the appellant, proposing
the recovery of service tax demand alongwith interest under Section 73(1) and Section
75 of the Finance Act, 1994, respectively. Imposition of penalty under Section 70 & 77(2)
as well as penalty u/s 78 of the Finance Act, 1994 were also proposed.

Sr.No. Period SCN No. 8 Date Service Tax

covered Amount
(in Rs.)

01 2014-15 III/SCN/DC/Babubhai/29/2019-20 dtd 10,59,342/
04.12.2019

02 2015-16 to III/SCN/DC/Babubhai/58/2020-21 dtd 30,51,941/

2016-17 23.10.2020
Total 41,11,283/

0

2.3 The said SCNs were adjudicated vide the impugned order, wherein the service tax
demand of Rs.41,11,283/- was confirmed alongwith interest. Late fee of Rs.81,000/- u/s
70 and penalty amounting to Rs.41,11,283/- u/s 78 was also imposed.

e

3. · Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant has preferred the present appeal on the grounds elaborated below:

► The appellant claim that the work done, during financial years 2014-15 to 2016
a.+an pertained to government orders entered for construction of well, which are

4
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exempt under Mega Exemption Notification No. 25/2012 (Sr. No. 11 8 12).
Therefore, they are not liable to make the payment of service tax.

>> They also submitted that the demand and penalty of Rs.41,11,283/- is required to
be deleted as it is made arbitrarily and without considering the facts of the case.

4. Personal hearing in the matter was held on 14.12.2022. Shri Niral Parikh,
Chartered Accountant, appeared on behalf of the appellant. He reiterated the
submissions made in the appeal memorandum. He also submitted copies of 26A4S, ITR
and sample copy of work order during hearing. He stated that he would submit the
copies of remaining work orders within seven days.

5. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made in the appeal memorandum as well as the
submissions made at the time of personal hearing and the documents submitted during
hearing. The issue to be decided in the present appeal is as to whether the service tax
demand of Rs.41,11,283/-, confirmed in the impugned order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise?

O The demand pertains to the period F.Y. 2014-2015 to FY. 2016-17.

6. On perusal of the SCNs, it is observed that the service .tax liability of
Rs.10,59,342/- for the F.Y. 2014-15, and service tax liability of Rs.30,51,941/- for the
F.Y.2015-16 and F.Y. 2016-17, was ascertained on reconciliation of the income shown in
the ST-3 Returns filed by the appellant vis a vis the income shown in their ITR filed with
the Income Tax department. As the appellant failed to submit any documentary proof
evidencing the nature of service rendered as exempted service, the adjudicating
authority upheld the entire demand under Construction services under other than
Residential Complex, including Commercial/Industrial building or Civil Structures.
However, the appellant has now claimed that the service rendered during the disputed
period were provided to the governmental bodies, hence, are exempted vide Entry no.
11 812 of Mega Notification No. 25/2012-ST.

0 6.1 It is observed that the appellant before the adjudicating authority had not raised
the issue of exemption under Notification No.25/2012-ST. Hence, the benefit of
exemption was not granted by the adjudicating authority. However, the appellant have
now submitted a copy of Work Order dated 25.09.2014, entered for construction of
Aganvadi Centre at various villages under Panchayat (R & B Sub-Division) Shihori, of
Panchayat (R&B Palanpur Division), ITR-Returns, P&L Account, before me. I have gone
through the copy of Work Order dated 25.09.2014, which appears to be a construction
work carried out for Panchayat.

7. In terms of Serial No. 12 of Notification No. 25/2012-ST dated 20.06.2012, services
provided to the government or local authority of governmental authority by way of
construction, erection, commissioning, installation, completion, fitting out, repair,
maintenance, renovation, or alteration of a civil structure or any other original work
meant for use other than commerce, industry or business or profession as well as any
structure predominantly for use as an educational establishment are exempted.

... -· elevant text of the said notification is reproduced below:
a,a

aCNI
/~ 12. Services provided to the Government, a local authority or a governmental authority by way of
S ~ ~ construction, erection, commissioning, installation, completion, fitting out, repair, maintenance,
8 g- ·.kg • renovation, or alteration of
t: ·
,·-- • 5·" ¢·"
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(a) a civil structure or any other original works meant predominantlyfor use other thanfor
commerce, industry, or any other business or profession;

(b) a historical monument, archaeological site or remains ofnational importance,
archaeological excavation, or antiquity specified under the Ancient Monuments and
Archaeological Sites and Remains Act, 1958 (24 0f 1958);

(c) . a structure meant predominantlyfor use as () an educational, (ii) a clinical, or (iii) an art or
cultural establishment;

(d) canal, dam or other irrigation works;
(e) pipeline, conduit or plantfor (i) water supply (ii) water treatment, or (iii) sewerage treatment

or disposal; or
(I) a residential complex•predominantly meantfor selfuse or the use oftheir employees or other

persons specified in the Explanation I to clause 44 ofsection 65B of the said Act;

7.1 Further, Board vide Instruction dated 26-10-2021, has specifically instructed that
where show cause notices are issued based on the difference in ITR-TDS data and service
tax returns, then in all such cases adjudicating authorities are expected to pass a
judicious order after proper appreciation of facts and submission of the noticee. As the
appellant have submitted a Work Order dated 25.09.2014, entered for construction of
Aganvadi Centre at various villages under Panchayat (R & B Sub-Division) Shihori of
Panchayat (R&LB Palanpur Division) during the hearing, I find some rationale in the claim
made by the appellant, which however, needs through verification.

8. I, therefore, find it proper to remand the matter back to the adjudicating
authority, who shall decide the case afresh on merits after carrying out proper
verification of the documents submitted by the appellant. The appellant is also directed
to submit all the relevant documents and details to the adj_udicating authority, including
those submitted in the appeal proceedings, in support of their contentions, within 15
days. The adjudicating authority shall decide the case afresh on merits and accordingly
pass a reasoned order, following the principles of natural justice.

9. In view of above discussion, I remand back the matter back to the adjudicating
authority for examination of the documents and verify the claim of the appellant and
subsequently determine the tax liability.

10. Accordingly, the impugned order is set-aside and appeal filed by the appellant is
allowed by way of remand to the adjudicating authority for decision of the case afresh.

0

0
11. rf@aaf era af ft n& srfm Rqzru 5qlaah fan srar?1

The appeal filed by the appellant stands disposed off in above terms.

$

( 9T41) co2a-
lzga (arftcr)

Attest:d -~

.%.
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST
To,
M/s. Babubhai Somabhai Patel,
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2/13, Kunpur-I, Mandal,
Viramgam,
Ahmedabad-382150

Joint Commissioner,
Central Tax, CGST & Central Excise,
Ahmedabad North.
Ahmedabad

Copy to:

. ·t
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Respondent

1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)
4. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OIA on

the website.✓Guard File.
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