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The Deputy/ Assistant Commissioner, CGST, Division-Vl, Ahmedabad
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso o sub-section (1) of Section-35 ibid :
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; (i) in case of any loss of goods where the loss oceur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse of in storage whether in a factory or in @ warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside india.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. it
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/~- where the amount
involved is more than Rupees One Lac. ‘

G Yo, BT TG Yodb Td R dietd =rfereRor @ i andier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regionai bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstl. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-l item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise 3. Service Tax Appellate Tribunal (Procedure)
Rules, 1982. '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. [t may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;’
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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A i | In view of above, an appeal against this order shall lie before the Tribunal on
> § payment of 10% of the duty demanded where duty or duty and penalty are in dispute, of
A, penalty, where penality alone is in dispute.”
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ORDER-IN-APPEAL

The‘present appeal has been filed by M/s. R. S. Solution, Proprietor Mrs. Reena Singh,
B-6/41, Shri Drive in Park Appt. Co. Op. Ho. Society Ltd., Thaltej, Ahmedabad — 380052
(hereinafter referred to as “the appellant™) against Order-in@riginal No. GST-06/D-
VI/O&A/85/RS/ AM/2021-22 dated 22.02.2022 (hereinafter referred to as “the impugned order”)
passed by the Assistant Commissioner, Central GST, Division VI, Ahmedabad North

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant was holding Service Tax
Registration No. CIMPS5882BSD001. On scrutiny of the data received from the CBDT for the
Financial Year 2015-16, it was noticed that there is difference of value of service amounting to
Rs. 12,51,646/- between the gross value of service provided in the said data and the gross value
of service shown in Service Tax returns filed by the appellant for the FY 2015-16. Accordingly,
it appeared that the appellant had earned the said substantial income by way of providing taxable
services but not -}ﬁaid the applicable service tax thereon. The appellant was called upon to submit
clarification for difference along with supporting documents, for the said period, however, the

| appellant had not responded to the letters issued by the department.

2.1 Subsequently, 'fhe appellant was issued a Show Cause Notice No. CGST-06/04-
809/0&A/RS/2020-21 dated 23.12.2020 demanding Service Tax amounting to Rs. 1,74,645/- for
FY 2015-16, under proviso to Section 73(1) of the Finance Act, 1994. The SCN also proposed
recovery of interest under Section 75 of the Finance Act, 1994 and imposition of penalties under

Section 70, Section 76, Section 77(1) and Section 78 of the Finance Act, 1994,

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority whereas the demand of Service Tax amounting to Rs. 57,491/- was confirmed under
proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under
Section 75 of the Finance Act, 1994 for the FY 2015-16 and the demand for remaining amount
was dropped. Further, Penalty of Rs. 57,491/- was imposed on the appellant under Section 78 of
the Finance Act, 1994 and Penalty of Rs. 10,000/- was also imposed on the appellant under
Section 77 of the Finance Act, 1994 for failure to furnish information and produce documents

called for by the department.

3. Being aggrieved with the impugned order, the appellant preférred the present appeal on

the following grounds:

o The appellant is engaged in the business of providing "commission service" to
telecommunication service providers i.e. Tata Teleservices, Vodafone Idea, etc. and

registered with the Service Tax Department having Service Tax Registration No.
e, CIMPS5882BSD001.
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o During the F.Y. 2015-2016, appellant has provided commission service for which,

appellant has received commission charges and ’1'épo1“ted total gross income, on accrual
basis, from sale of services of Rs. 23,06,163/-, in income tax return filed for the Financial
Year 2015-2016. |

Since, the aggregate value of taxable service of the appellant in previous financial year
ie. FY 2014-15 is Rs. 1,89,405 and is less than fifty lakh rupees, appellant has availed
the benefit of third proviso to Rule 6 of Service Tax Rules, 1994 for payment of service
tax, and, therefore, has discharged the service tax liability on the basis of receipt of
payment for service provided. Further, appellant has also availed the benefit of Small
Service Provider (SSP) in terms of Notification No. 33/2012-STdated 20.06.2012, since
the aggregate turnover in any financial year of appellant does not exceeds Rs. 10 Lakhs,
and therefore, availed the benefit of basic exemption limit of Rs. 10 Lakh during the

period in question.

In the instant case, appellant has earned a total income from provision of service

amounting to Rs. 23,06,163/- during the FY 2015-16, and said income has been reported

in income-tax return of the FY 2015-16, on accrual basis.

waever, out of such total income of the appellant, reported on accrual basis in ITR,
amount of Rs. 2,51,646/- has been received by appellant during next financial year i.e. in
April-2016 (2016-2017), for which invoice was raised in FY 2015-16. Therefore, such
receipt of Rs. 2,51,646/- would be considered as aggregate value of taxable service for
the month of April-2016. They submitted copy of Bank Statement for the month of April-

2016 reflecting the receipt of above mentioned payment.

Considering the above actual aggregate value of taxable service, in terms of provision of
service tax law, appellant has duly filed its Service Tax Return in Form ST-3 and duly
discharged the service tax liability of Rs. 1,55,953/- on value of taxable service of Rs.
10,54,517/-, on receipt basis, vide BSR Code 0510247, Challan No. 50884, dated
22.04.2016. Copy of Service Tax Return and Challan of service tax payment, as

mentioned above, also submitted by them.

Present Show Cause Notice issued is "vague" and is not justifiable in the eyes of law, in
terms of instructions issued by CBIC dated 26 October, 2021. Department should not
issue demand notices indiscriminately based on the difference between the ITR-TDS
taxable value and the taxable value in service tax returns. Department should conduct the
proper verification of facts before issuance of any demand notices. Further, no
reconciliation has been worked out by the department as department is actually not aware
about the engagement of the appellant. SCNs based on the difference in ITR-TDS data

and service tax returns to be issued only after proper verification. Impugned Show Cause
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Notice is issued without looking into the facts, legal provisions and provision of services,

thus it is issued in violation of principal of natural justice.

o The impugned SCN was issued by solely placing reliance on the figures as-appearing 1n
the Audlted Financial Statements and Income Tax Returns of the appellant. The entire
procecdmgs have been initiated in the impugned SCN on the basis of Income Tax
Returns of the appellant, which the authorities compared with the service tax returns to
find the difference in figures of turnover. The adjudicating authority should have verified
‘the same in terms of Section 71 of the Finance Act, 1994 to find out if there was any
short payment of tax. The demand raised merely on the basis of Income Tax Returns
cannot allege fraud or suppression in as much as the data is shared by income tax
department and then compared with service tax returns, whether filed or not, and mere
nomenclature in accounts cannot determine the levy of tax on the services / receipts of

appellant.
o In support of their aforesaid view the appellant has relied upon the following case laws:

Faquir Chand Gulati Vs. Uppal Agencies Pvt. Ltd. —2008 (12) S.TR. 401 (S.C.)

Kush Constructions Vs. CGST NACIN 2019 (24) GSTL 606 (Tri - All)

Deltax Enterprises Vs. CCE, Delhi —2018(10) GSTL 392 (Tri - Del)

Dharampal Satyapal Ltd. Vs. Deputy Commissioner of Central Excise and Ors. —
(2015) 8 SCC 519

v V VY

Y

o Differential amount of Sale/Gross Receipts from sale of service of Rs. 3,96,489/- for FY
2015-16, as per Income Tax Return and as per Service Tax Returns should not be
considered as "Taxable Services" under Section 65B read with Section 66B of Finance

Act, 1994 and therefore, Service Tax amounting to Rs. 57,491 /- is not liable to be paid.

o Further, in the instant case, appellant has availed the b;eneﬁt of Third Proviso to Rule 6 of
Service Tax Rules, 1994 for payment of service tax, and therefore has discharged the
service tax liability on the basis of receipt of payment for service provided. They have
received the payment of Rs. 2,51,646/- for service provided in FY 2016-17. Therefore the
said receipt is not taxable in FY 2015-2016. The said facts were also submitted by the
appellant vide letter dated 02.02.2022. The said contention of appellant was also not
considered by the department before confirming the demand in the impugned order. On
this ground only, the impugned order is liable to be set-aside, and the impugned demand

is liable to be dropped.

o Therefore, from the above legal position, it has been cleared that the differential amount
of Sale/Gross Receipts of Rs. 3,96,489/- for FY 2015-16 as per Income Tax Return and

s per Service Tax Returns, should not be considered as "Taxable Services" under
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Section 65B read with Section 66B of Finance Act, 1994 and therefore the demand
confirmed vide order inbriginal is factually wr’é’ng and legally incorrect, and therefore,

impugned order in original is liable to be quashed.

o' The appellant is bonafide and has not contravened any provisions of the Finance Act,

1994, for service tax.

o The appellant has not suppressed any material fact or information from the department
and not mis-reported-any facts in the service tax returns filed by the appellant. The
appellant is in possession of all the related documents for the amount received for service
provided. All such documents are already submitted by the appellant vide different
letters. There isno act of omission of facts on the part of the appellant. The appellant has
also not contravened aﬁy provisions of the act with respect to disclosure of correct
taxable value and discharge of correct service tax liability. The appellant has correctly

O assessed its service tax liability and filed correct service tax returns. Since, the appellant
is not liable to discharge any service tax liability as mentioned in the impugned demand

notice, penalty under Section 77 of Finance Act, 1994 is not imposable in present case.

o There being no suppression, penalty under Section 78 is not appliéable as none of the five
conditions for imposition of penalty under Section 78 are applicable. There is no fraud;
collusion;' willful mis-statement; suppression; or contravention of the provisions of
Finance Act, 1994 with an intent to evade payment of duty in the present case. Further,
the appellant have clearly stated that there is no suppression in the present case and also
that there is no contravention of the provisions of Finance Act, 1994 with ‘an intent to
evade payment of duty. Extended period of limitation is not invocable, in the present

O case, in terms of Section 73(1) of Finance Act, 1994, and therefore, demand is not

sustainable.
o In this regard, the appellant relied upon the following case laws:

> Pahwa Chemicals Vs. CCE - 2005 (189) ELT 257 (SC)
> lspat Industries Ltd Vs. CCE - 2006 (199) ELT 509 (T)

o On the basis of above grounds, the appellant requested that the impugned order
confirming demand of service tax, interest thereon and imposing penalties be quashed

and set aside.

4. Personal hearing in the case was held on 14.12.2022. Shri Sourabh Singhal, Chartered

Mccountant, appeared on behalf of the appellant for personal hearing. He reiterated submission

o

e in appeal memorandum.
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5. I have carefully gone through the facts of the case, submissions made in the Appeal
Memorandum and documents available on record. The issue to be decided in the present case is
whether the impugned order passed by the adjudicating authority, confirming of demand of

Service Tax of Rs. 57,491/- for the FY 2015-16 along with interest and penalties, is legal, proper

and correct or otherwise.

6. I find that the main contention of the appellant is that they have availed the benefit of
Third Proviso to Rule 6 of Service Tax Rules, 1994 for payment of service tax, and, therefore,
have discharged the service tax liability on the basis of receipt of payment for service provided.
They have received the payment of Rs. 2,51,646/- for service provided in FY 2015-16 in the
month of April-2016. Therefore, the said receipt is not taxable in FY 2015-2016. The said facts
were also submitted by the appellant vide letter dated 02.02.2022 to the adjudicating authority,
however, the said contention of appellant was not considered by him before confirming the

demand in the impugned order.

7. In order to examine the matter in proper perspective, reproduce the Third Proviso to Rule

6 of Service Tax Rules, 1994, as stood during the FY 2015-16, which is as under:

Third proviso of Rule 6 of Service Tax Rules, 1994 upto 31.03.2016

“Provided also that in case of such individuals and partnership firms whose aggregate value
of taxable services provided from one or more premises is fifty lakh rupees or less in the
previous financial year, the service provider shall have the option to pay tax on taxable
services provided or agreed to be provided by him up to a total of rupees fifty lakhs in the
current financial year, by the dates specified in this sub-rule with respect to the month or

quarter, as the case may be, in which payment is received.”

7.1 I find that the adjudicating authority also has not denied the facts that the aggregate value
of taxable services provided by the appellant has not exceeded Rs. 10 lakhs in the FY 2014-15
and has allowed the benefit of threshold exemption in the FY 2015-16. In view of the above, I
find that the appellant is also eligible to pay service tax on receipt basis upto a value of Rs. 50
lakh during the FY 2015-16, as per the third proviso to Rule 6 of the Service Tax Rules, 1994, as
their aggregate value of taxable services is less than fifty lakh rupees in the previous financial
yeari.e. FY 2014-15.. '

7.2 Talso find that the appellant has submitted the said details to the'adjudicating authority
vide letter dated 02.02.2022 and received by them on the same date as showing in the receipt
stamp of the office of the adjudicating authority, however, while passing the impugned order, the
adjudicating authority has not discussed the said letter. I also find that in Para 28 of the
impugned order, the adjudicating authority has also noted the appellant submission that as they
are having turnover below Rs. 50 lakhs, the service tax needed to be paid on receipt basis.

i in the impugned order, the adjudicating authority has not discussed the contention of
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the appellant and calculated and confirmed the demand of Service Tax on accrual basis. I also
find that the adjudicating authc?fit'y also not calculated the basic threshold limit of Rs. 10 lakh
correctly and given the benefit of exemption only on Rs. 9,01,058/- on wrongly interpretation of
the definition of the “aggregate value” given in the Notification No. 33/2012-ST dated
20.06.2012. I also find that after calculating exempted value of Rs. 9,01,058/-, the adjudicating
authority has again wrongly taken amount of taxable value as Rs. 14,51,005/- instead of Rs.
14,05,105/-. I also find that the SCN is question issued on the basis of the difference between
the ITR-TDS value as provided by the CBDT and the taxable value in service tax returns without
even specifying the category of service in respect of which service tax is sought to be levied and
collected and without proper verification of facts. Hence, such SCN which are vague is also notA
sustainable in the eyes of law,'in terms of instructions issued by CBIC dated 26 October, 2021.
In view of the above discussion, I also find that the impugned order has been issued to the
appellant without appreciation of facts available on record and without application of mind and

without correct calculation of demand of service tax.

8. The appellant is registered with service tax department and has filed ST-3 Returns for the
period October, 2015 to March, 2016 in time and their eligibility for threshold exemption in FY
2015-16 is not disputed. On the basis of the records available, I find that the total income earned
by the appellant on accrual basis was Rs. 23,06,163/- for the FY 2015-16 and out of the same,
Rs. 2,51,646/- was received by the appellant in Aprii-2016. Thus the appellant had received total
amount of Rs. 20,54,517/- as service income, on which they were required to pay service tax as
per the third proviso to Rule 6 of the Service Tax Rules, 1994. The appellant have availed basic
 threshold limit of exemption of Rs. 10,00,000/- and paid the applicable service tax on the
remaining amount of Rs. 10,54,516/- and duly discharged the service tax liability of Rs.
1,55,953/- on the said value of taxable service. The same are also reflected in their ST-3 returns.
In view of the above, I find that the appellant have di-sc.:harged the service tax liability properly
and they are not required to pay any service tax as demanded and confirmed in the impugned
order. Therefore, I hold that the impugned order passed by the adjudicating authority is not legal

and correct and required to be set aside.

9. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.
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The appeal filed by the appellant stands disposed of in above terms.
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Atteste Date : 19.12.2022

(R. C’Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST
To,
M/s. R. S. Solution, Appellant

Proprietor Reena Singh,

B-6/41/ Shri Drive in Park Appt.
Co. Op. Ho. Society Ltd.,
Thaltej, Ahmedabad — 380052

The Assistant Commissioner, : Respondent
CGST,Division-VI,
Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone -
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
Wd File

6) PA file
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