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issued by Deputy/Assistant Commissioner, CGST, Division-I, Ahmedabad-North

3-141C'lcbdf- cbl" -;:rr:r "C!'i:f llm Name & Address

1. Appellant

. M/s Sagar Industries,
Clo Premchand Gupta,
C-104, Manish Apartment, 8/H Galaxy Cinema,
Naroda,Ahmedabad - 382330

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-I, Ahmedabad North
,Ground Floor, Jivabhai Mansion Building, Aashram Road, Ahmedabad -
380052

al{ anf@a gr r4)4 3mgr 3rids sjra aar ? at as sa 3mer u zrenfnfa
-;:frir ~~ 'fflR 1 1 31fl4r) 41 3rfta ur gr)err 3rd<a uga (PX x=rcb'fil t 1

Any person agorieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be ari;1insl such order, to the appropriate authority in the following way :

andal plterr 3mr4a
Revision application to Government of India :

(1) ~ ~i.lfF:-,r TI~-fi 311?.lf.n:!Tf, 1994 cb°r tTRT 3raa flt aar gmi a a i atra
'cfRT cB1" B'Cl-mxf rb 'f~ If lj '{·gt 3irift yr)ervr 34aa 3f'cTlrr x=rfqc:r, ~ "fRcb'R, fclm
ia1au, lea fr, ·a)sf +i~Gt4, 6R)a·t ?)q +4, "fff!G wf, ~~ : 110001 cB1" c#l" \JlTrTf
a1Rg I
(i) A revision Jpplication lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street. 1'!1c1.·1 Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, gov,rr,'"!d by first proviso to sub-section (1) of Section-35 ibid:

ii) qf ma #) 3u~ } ra ?i sra }ftf? a»ran fa#t quern zur 3rr mar} #
uT f@Rt quern ? c qvgru ? mna a urd gg nf ii, urfat quern zn qwer # ark
as fa#l #rat ii 8,9) rusrn ? st me 4) 4fur hr« g{ st

In case of ;, r .· L··ss of goods where the loss occur in transit from a factory to a
rehouse or to c1no,l1cr factory or from one warehouse to another during the, course of
essing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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'l1TW ars f)ft r; n vg ii fuffa n1a u u 1=flc'f Rf#for i qi)r zyca aa ra
Ur zyc5 a fc @ mu ii citma # arg fast rg zu reg RufRa at

,

(A)

(B)

(c)

(1)

In case of reb:1te of duty of excise on goods exported to any country or territory
outside India nf on excisable material used in the manufacture of the goods
which are exrnrtecl to any country or territory outside India.

znf gee T TI"" r fcl,1-! f0ar ad a (ura aqr a)) fufa far Tim 1=flc'f if I

In case of gr·nds exported outside India export to Nepal or Bhutan, without
payment of d1 'v.

3ifa·r 4l var·r zyen # guara fv uit spl #fs mrr #6l n{& st ha or?r sit gr
art gi fr ·arRa 3rga, 3rat err -crrfur ata w zra fa 3rf@Pu (i.2) 1998
tITTT 109 &RT~,';f fch"1( ·•R "ITT I

Credit of any uty allowed to be utilized towards payment of excise duty on final
products unclr ,· the provisions of this Act or the Rules made there under and such
order is passcJ by the Commissioner (Appeals) on or after, the date appointed
under Sec.10 of the Finance (No.2) Act, 1998.

€ta qr g; ·t (r9ti) fr4ra8, 2oo1 a fm 9 3if Re qua in zg--e i at
uRaii i, )fa si :gr 4 arr )Ru f2·ii #t ma fl er-arr vi r8ta mar #t
at-t ufii v r afru 3tr4=r fur urar aftr arr arar z. r yrfhf 3ifa err
35-~ if f."1tllRcr ) ci·, ''.),'lcIH a rad rr1 €tr--o acar 6t 4R fl e)ft afez t

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on whicl the order sought to be appealed against is communicated and
shall be acco· ipanied by two copies each of the 010 and Order-In-Appeal. It
should also b• accompanied by a copy of TR-6 Challan evidencjng payment of
prescribed fee· as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Acco·. ·it.

0

(2) Rfa rrad & vrer ougi iarr van gas ear ut zna an st at u1 2oo/- ta q7Tar
cffl" uIR 3j Gtgf • rr=I 45!r ( ·c-11 ill xf \Jllr,:-r ii- 'ct'r 1000 / - cffl" ~ :f@"R cffl" ufR I

The revision :-ipplication shall be accompanied by a fee of Rs.200/- where the
·amount involved is Rupees One Lac or less and Rs.1,000/- where ·the amount
involved is more than Rupees One Lac.

#hr gycn, #gr vu·r ycs vi hara 3r4)flu nrznf@rawr ,f 3r4la:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

Under Section 35[3/ 35E of CEA, 1944 an appeal lies to :-

(en) ~Rmr 11R,&c~ 2 {1) en ·1r <ldll.! 3J]lrrx # 3caratt 3r@la, 3r&tat # ma i ft yea,atu sn4·t zyc» vi )at4 3n4)a)u -nnf@raw (free) 6t ufa &tfa 4hf8a,
rsvrra; 2"14el, agf 4a+ ,3gar ,ff4TR,3Ind(al -30004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) a1 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of apreals other than as mentioned in para-2(i) (a) above.

0
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The appeal lo the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector b,Jnk of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf gr ant&gr i +{ pr snvii tr rnr slat & it val e sir a fg #h nr jrr
qzfrt dmr t fa»ur on 4if3g i-._;-fT er # st g; sf f @xfil 4<fi cpflf f-r ffi cB" ~
<I~RQrR', wflc-flu ';"-l[Pllfucr,'{UI ·cr,'r 1_;cfj 3Ttfu;r qr #hr var at ya m4ea fn unar &]
In casP- of the order covers c1 number of order-in-Original, fee· for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to thn Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.-100/- for 0,ac.h.

(4) mrnte1 ye a1f14 1970 rent jg)f@rt 61 rqf--1 cB" 3fcl<@ frrtllfur ~ ~ \jc@"
3[ft[,;•T m 1Jd ;.,:i ·: ~, ll~llR{l.j:(I f:'ru1~H !,JJfucpr'{) cB" 3T(zyf if i-r ~ ~ -qcp 'ITTa" cR ~.6.50 t)i-r
mot·nevi get ae sit fr
One copy of application or 0.1.0. as the case may be, and the order of the
adjomnmcnt alllhority shall a court fee stamp of Rs.6.50 paise as prescribed
under schcc!t1lccl-l item of the court fee Act, 1975 as amended.

(5) .gr it «i?a ur+al at firur ?l qtfruii #l ail ft zma 3naff fqur uIll -g \if!"
)qt zge. a·P: 8«qr&· ye i tara sr9)tu urn@raw (aruffaf@) fr, 1982 a
f.l8c1 i:: 1

. Attenlirm in inv::,:e! to the rules covering these and other related matter
conlet'dccl in :1·,_. Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1 D.-.)._

0

(7) 8) .-+, ) sq yet vd lara 3r@)Rh1 mraf@rawr (free), # 4fa 3r4tat #
l=fl'I~ ij ·fl,,;dT 11::r (Dcnwncl) t,:ci cRi' (Penalty) <ITT 10% "¥ 'i:jflTI ~~~TITTa@,
3ff?: szw:pf +:l · blu & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Sechln :·.(3 · f :!,.~ : ·1,1nce /\c'.. 19!:Jtl)

#.qr·w zci a tar aw d irfa, if@eagh "afara$] ii"(Duty Demanded) 
(i) sects) is nb ua \;l'tllITTT Tifu;
(ii) "rat: a 3)kc 4fez a) aft,
(iii) 1#: +;fuiif 4; Pt 6 bas2urfL.

For 8'7 c1: ;10,;-1· 10 be filed before the CESTAT, 10% of the· Duty & Penalty
co11'iw1ec! hv ' ,; Appellate Commissioner would have to be pre-deposited,
provided ;1!° • pre-deposit c1mount shall not exceed Rs.10 Crores. It may be
noted li"i : · t: iC i:,re-clepDsit is a mandatory condition for filing appeal before
CEST.,\T. S-,c!;- - 35 C (2/\) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the f :nan,•~ Ac' '994)
U!,dr::- c---,:r;-,' : xcise 31,d Service Tax, "Duty demanded" shall include:

(i) , · - :mt clct,:rn1ined under Section 11 D;
,,:;, --, ,nt of ,,rroneous Cenvat Credit taken;

, !Ill r,,7 ,"1ble under Rule 6 of the Cenvat Credit Rules.
sr an?r h ufi:inf.rwr5war wi yesrrar yeasu ausRafa sl at jr fgg ye»

O¾ :r@r::1 : z.a: arazr Rafla "ITT oGf q06 "ij) 10% 41arru #6l stwaftal
In ivy c' ! . an apseal against this order shall lie before the Tritiunal on

ent, ,.,tty de1anded where duty or duty and penalty are in dispute, or
lty, v,·',e:,~. 11 ; ·ne i ''. dispute."

~te'~.,,.e .,q;



F.No. GAPPL/COM/CEXP/67/2022-Appeal I

ORDER-IN-APPEAL. . .

The present appeal has been filed by M/s. Sagar Industries, Clo. Premchand Gupta, C

104, Manish Apartment, B/h. Galaxy Cinema, Naroda, Ahmedabad - 382330 (hereinafter

referred to as "the appellant") against Order-in-Original No. 17/DC/Demand/0-21/C.Ex dated

20.10.2020 (hereinafter referred to as "the impugned order") passed by the Deputy

Commissioner, Central GST & Central Excise, Division-I, Ahmedabad North (hereinafter

referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant was engaged in the manufacture

of Machinery & its Spare parts, etc., falling under Chapter 84 of the Central Excise Tariff Act,

1985 and were holding Central Excise Registration No. DRHPS9833JEM001. On scrutiny of

ER-3 return for the period of July-Sept, 2016 filed on 08.10.2016, it was observed that the

appellant had cleared the goods, by claiming benefit of Notification No. 16/2015-CE under

EPCG scheme without payment of Central Excise Duty to M/s. Bakewell Biscuits Pvt. Ltd.,

Ganeshpur, Modasa, Dist. Sabarkantha. On perusal of Notification No. 16/2015-CE, it was

noticed that the said Notification is not related to EPCG Scheme, but it was for amendment of

rate of duty for 100% EOUs and thus not applicable to the appellant. Therefore, a letter was

issued to the appellant on 23.11.2016 to produce relevant documents regarding exemption

claimed, however, the appellant did not produce the required documents even after subsequent

reminders dated 09.04.2018, 03.05.2018, 17.05.2018, 19.06.2018 & 04.07.2018.

0

2.1 Subsequently, a Show Cause Notice No. V/16-06/Sagar Ind/Dem/18-19 dated 23.07.2018

was issued to the appellant demanding Central Excise duty amounting to Rs. 20,46,875/- for the

period from July-2016 to September-2016 not paid by them by wrongly availing Notification No.

16/2015-CE under provisions of Section 1 lA(l)(a) of the Central Excise Act, 1944 along with

interest under Section 11 AA of the Central Excise Act, 1944, The SCN also proposed imposition

of penalty under Section l lAC(l)(a) of the Central Excise Act, 1944.
0

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Central Excise duty amounting to Rs. 20,46,875/- was

confirmed under provision of Section l lA(l)(a) of the Central Excise Act, 1944 along with

. Interest under Section llAA of the Central Excise Act, 1944 for the period from July-2016 to

September-2016. Further, Penalty of Rs. 20,46,875/- was also imposed on the appellant under

Section 1 lAC(l)(a) of the Central Excise Act, 1944.

4

3. Being aggrieved with the impugned order, the appellant have filed their appeal under

Section 35 of the Central Excise Act, 1944 on 24.01.2022. However, it is observed that they have

submitted Form GST DRC-03 dated 09.02.2022 for the amount @ 7.5% of Service Tax

0
~ nded as pre-deposit in tenns of Section 35F of the Central Excise Act, 1944 along with

.ssp..%° ·gPj ·
. : ..~·t;,:-.. ~ '3\·-> Z$# t E
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3.1 The CBIC, consequent to the rollout the integrated CBIC-GST Portal, vide Circular No.

1070/3/2019-CX dated 24.06.2019 directed that from 1 July, 2019 onwards, a new revised

procedurehas to be followed by the taxpayers for making arrears of Central Excise & Service

Tax payments through portal "CBIC (ICEGATE) E-payment". Thereafter, CBIC, vide

Instruction dated 28.10.2022, issued from F.No.CBIC-240137/14/2022-Service Tax Section

CBEC, also instructed that the payments through DRC-03 under CGST regime is not a valid

mode of payment for making pre-deposits under Section 35F of the Central Excise Act, 1944 and

Section 83 of the Finance Act, 1994.

$

4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the Tribunal

or Commissioner (Appeals), as the case may be, shall not entertain any appeal (i) under sub

section (I) ofSection 35, unless the appellant has deposited 7.5% ofthe duty, in case where duty

or duty andpenalty are in dispute".

0
5. Therefore, the appellant, vide this office letter dated 01.11.2022 was requested to make

the pre-deposit in the above appeal, in terms of Board's Circular No.1070/3/2019-CX dated

24.06.2019 and submit the document evidencing payment within 10 days of the receipt of the

said letter. It is also informed to the appellant vide the said letter that failure to submit evidence

of pre-deposit would result in dismissal of the appeal for non-compliance in terms of Section 35F

of the Central Excise Act, 1944. As no reply received from the appellant in response to the

aforesaid letter dated 01.11.2022, vide another letter dated 12.12.2022, the appellant was again

infonned to submit the proof of pre-deposit paid in the above appeal within a week time and also

informed that failure to submit evidence ofpre-deposit would result in dismissal of the appeal for

non-compliance in tenns of Section 35F of the Central Excise Act, 1944. However, it is observed

0 that till date, the appellant has not submitted any intimation or proof of the payment of the said

pre-deposit, if any, made by them. Hence, the appellant have failed to comply with the

requirement ofpayment ofpre-deposit.

6. The Commissioner (A) shall not entertain any appeal unless the appellant has deposited

7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty (where the

penalty is in dispute) under Section 35F of the Central Excise Act, 1944. In terms of Board

Instruction dated 28.10.2022,I find that the pre-deposit made vide DRC-03 was invalid payment.

Though sufficient time was granted to the appellant to make the revised payment in terms of

Circular No. 1070/3/2019-CX dated 24.06.2019, they failed to furnish proof of revised payment

of pre-deposit of 7.5% of the duty made. I, therefore, dismissed the appeal filed by the appellant

for non-compliance of the provisions of Section 35F of the Central Excise Act, 1944.

7. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of

rovisions of Section 35F of the Central Excise Act, 1944.

5
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The appeal filed by the appellant stands disposed of in above terms. ~ , ·

des#as2aate s00-·
(Akhilesh Kumar)

Commissioner (Appeals)

Attested

(R. c.aiyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,

M/s. Sagar Industries,

Clo. Premchand Gupta,

C-104, Manish Apartment,

B/h. Galaxy Cinema, Naroda,

Ahmedabad - 382330

The Deputy Commissioner,

CGST & C. Excise, Division-I

Ahmedabad North

Date : 21.12.2022

Appellant

Respondent

2

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST & C.Excise, Division-I, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

5)GuardFile

6) PA file
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