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'cl" ~47<"1cf>df cB7" ~ ~ "9"d"T Name & Address

1. Appellant

· The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

2. Respondent .
The M/s. Naresh Sardarji · Rathod,
C-102, Samrudhi Residency,
Opp. Krishna E3ungalows, 1 00Ft Road,
Morera Village, Ahmedabad

al arf# gu 3r@a sag rials 3rra war & crr cm ~~ cB" >lfc, ?.T2TT~~
flt aa; ·Tgr 37f@rat at -~ ?.TT g+terur area rgda ra5a I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

Nd Tl qryterur 3rdaa
Revision application to Government of India :

(1) -~ °'1-~TcR -~ 31'~f¥:r:r, 1994 cB7" tITTT 3raafa al r; mi # a i qalr
tfRT cnT q--NT rem sg siafa gr)err area 3rfl x=,fErcr, 1:rmf ~Ncf>I"<, fctc:a"
'i?IIC"lll, m fcl~, '=q]"~ ~. \irlcr,=r cfl-q '+Jqrf, ~- rf, { fcR : 110001 clTT cB7" \J[A1"
afeg1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,

· Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=f@ cB7" mf.-1ma ura fl znf all fa4) qugnrr zu 3r1 qrar} +{
n fa54 vs/IR u qusrrrmr urd ; f , qr fan4t qagl t uerare
~ • cB I xi!sl 1 ~ lf m fcRfl- 'fl 0,s P 1 1-< lf st ma 4l 4Rn hr g{ sh 1.s%..%•R ae . <t r I' .

$rs$° %
t:J-·! ~)~~ii)\~ In case of any loss of goods where the loss occur in transit from a factory to a
If~ J' ;ffwa @Im se or to anoth!:)r factory or from one warehouse to another during the course of
\~~ ~~pr: ~l;, ing of the goods in a warehouse or in storage whether in a factory or ip a warehouse., es
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'l-1ffif # are fa4 zz ur rag mffc@- l=J@ tR r mra faff Guz,tr grcen aham. tR 'snaa zycn # furc cf) lW'@ lf sit ma a are f5flg u rsgr Ruff ? .

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the rnanufacture of the goods
which are exported to any country or territory outside India.

<ITT" ~ cp]" :fTc'JR fcp-q- fara are (ur t ·per al) fufa fa=a 7T<TT lf@ "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without
. payment of duty.

3ifa naa 6t sad grca # :fmR fry uh s4et fe mt nu{ ?shh haarrz
Irr gi fua4a1Ra ga, r4ha ITRT -qrftr cIT WRT tR Tr ara fa arf@fur (i.2) 1998
tTNf 109 arr Rgar fg mg

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the .Rules made there under and such ·
order is passed by the Commissioner (Appeals) on or after, the date appointed

· · · under Sec.109 of the Finance (No.2) Act, 1998. == 0
(1) htu saaa grca (r8ha) Pua4), 2oo a fur g k aiafa Rafffe qua int zg-s

4Reil #i, )fa arr # 4fa am2r )fa f2#a Rhma #4ha -smrkr ya 3rflat a
at-t uRaai er Ufa 3ma fa um afe [ \Nlcf) 7Tr Tar z. al gzngnf 3iafa errt
35-l lf -~~ cf) :fffiR cf) ~ cf) W$!!" i'r3ITT-6 'mBA cBT mfr 'l1T 61.fr ~ I

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 yithin 3 months from the
date on which the order sought to be appealed against is communicated and
shall be acc0rnpanied by two copies each of the oro and Order-'ln-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

Rfa 3ma mer rgi ia vaa ya Garau a uh a ghat ut 2oo/- #a +yuan
#l urg sit urei icara am ca cars nar ze) "ill 1 ooo/ - at )r q1arr #l Gg[

The revision application shall be accompanied by a fee of Rs.200/"" where the 0
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac. ·

fr zrea, a4ha saraa zyca vi hara ar414hr -af@aw # uf a4l
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) . ta alazyca 3r@fa, 4944 #l eat as-4)/as-z siaf.

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cJJ) Bcfc'lfclRs!d 4R't8c; 2 (1) cp if ~~ cB' 3IBfclT cBl" 3rfla, 3ff)atam #hn zrca,
#4tr Uqr yen vi hara 3r4)#ha =nrnf@raw (fRre&) t uf?at @fa Rf8a,
er«rarz # 2117el, ag7If] 44q7,3/al ,fr4R,3lzndlgl -asooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribu·nal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahrnedabad: 380004.
in cas.e of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in qu~druplicate in form EA-3
as prescribed under Rule'6 of Central Excise(Appeal) Rules, 2001 and shall be

: accompanied against. (one which at least should be accompanied by a fee of
· Rs.1,000/.. , Rs,5,000/- and Rs.10,000/~ where amount of duty/ penalty/ demand
/ refund.is upto 5 Lac, 5 Lacto 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public se_ctor bank of the place where the bench of any nominate public sector
bahk of the place where the bench of the.Tribunal is situated .

(3) zf grmar i a{ pc sksii mar mgr star ? at re@ prsir fg #h ar {Tr
afar n a flu urr a1Ry gr zr a &ta gy sf fas frat 1:fcfr. ffl ~ ffl cfi ~
zrnife,R 3fl4hr mrznf@raw al ga r@la at ta var at ya 3m4er fur unrar &
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/-- for each.

(4) 111razu g,ca 3rf@nm 197o zren vii1feu #t~-1 a sifa Reffa fag 13d _
3ea u pi srrhr zqenfenfufzu 1f@errt 3flchT ii a ,@)a #t va f u 6.6.so ha
cpl rll Ill lclq yea fea air 3ha aft
One copy of application or 0.1.Q. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled.a.I item of the court fee Act, 1975 as amended.

(5) . --~ 3jl viif@era mai alt fjau a ar frii ct,- 3it ft znT 3naff fur ula ? it
fl zca, #tu sq<a gc vi hara sr9la rrznf@ravr (ruff4@) m, 1982
RR2a ?

Attention ih invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ·

(7) vi zyc, #tu sna zyea vi vars oral4tu =ran@rawr (free), a uf ar@lat
ma ii afar ii Demand) yd is Penalty) cpl 1o% qa or czar 34faf ? 1re«if#,
3f@rearaw oalsu & I(section 35 F of the Central Excise Act, 1944, Section 83 &0 Section 86 of the Finance Act, 1994)

4u3nazreajtarab siafa, if@agtafaranir(Duty Demanded) -
(i) · (Section)~ 11DWaITTr~~~;
(ii) fur+r«a raz2fsz a7if,
(iii) ~~mmw frr:n:r 6 w cIBa~~-

es quasar"if@a rflausuas #lear a, '3fll@' arRaaashf@ru qff aa
fearsn&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited;
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that. the pre-deposit _is a mandatory condition for filing appeal before

' CESTAT. (Section 35 G (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

· _ (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
a,err?rkuf ar8hearwfraowr ksrs seipres srrar zyeasnaw fa1falal iiRu rg zye»

%%e""&;M mamaw st wsr ka«ea aws fa1fa shasas? 10mrawlsara&1
t{ i[~f )\~In view of abov,e, an appeal against this order shall lie before the Tribunai on
\;,~~- '"S•i?.p ~~f.. nt of 10% of the duty demanded where duty or duty and penalty are in dispute, or

J_,,., .. ..,pi:ina ty, where penalty alone Is m dispute. . . ·



F.NO. GAPPL/COM/STD/9/2022-Appeal

ORDER-IN-APPEAL

The Deputy Commissioner, CGST, Division-VII, Ahmedabad North has filed the present

appeal on behalf of the Commissioner, Central GST & Central Excise, Ahmedabad North

(hereinafter referred to as "Appellant Department") in pursuance of the direction and

authorization contained in Review Order No. 20/2021-22 dated 04.01.2022 issued under Section

84 of the Finance Act, 1994 (hereinafter referred to as 'Act') against Order-in-Original No.

CGST/A'bad North/Div-VII/ST/DC/50/2021-22 dated 05.10.2021 (hereinafter referred to as

'impugned order') passed by the Deputy Commissioner, CGST Division-VII, Ahmedabad North

(hereinafter referred to as 'adjudicating authority') in the case ofMis. Naresh Sardarji Rathod,

residing at C-102, Samrudhi Residency, Opp: Krishna Bungalows, 100 Ft. Road, Morera Village,
Ahmedabad (hereinafter referred to as 'Respondent').

2. The facts of the case, in brief, are that the Respondent was engaged in providing taxable

service of supplying labour I manpower to builders I construction service providers. During

investigation initiated by the officers ofAnti-Evasion Wing of Central GST, Ahmedabad North 0
Commissionerate against the respondent, it was found that the Respondent was not holding

any service tax registration during the period from 01.04.2014 to 30.06.2017 and·was not

paying any tax on such services. On completion of investigation, a SCN No. GEXCOMI

AE/INV/ST/140/20202-AE-II 0/0 COMMR-CGST-AHMEDABAD(N) dated 22.12.2020 was

issued by the Deputy Commissioner (AE), CGST, Ahmedabad North to the respondent and

Mis. Devrushi Arcade Pvt. Ltd., Near Dev Kutir Bunglow, Survey No. 43, Jaldeep Vertex,

Ambli-Bopal Road, Ahmedabad. The said SCN proposed demand of Service Tax amounting to

· Rs. 1,55,044/- and Rs. 8,92,712/- from the respondent under the proviso to Section 73(1) of the

Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994. Besides that,

penalties under Section 77(1)(a); Section 77(1)(b); Section 77(2); and Section 78(1) of the

Finance Act, 1994 were proposed to be imposed. The said SCN also proposed demand of Q
Service Tax amounting to Rs. 17,07,159/- from Mis. Devrushi Arcade Pvt. Ltd. along with

Interest under Section 75 of the Finance Act, 1994 and penalties under Section 77(2); and
Section 78(1) of the Finance Act, 1994.

2.1 The said Show Cause Notice dated 22.12.2020 was adjudicated by the adjudicating

authority vide the impugned order, who confirmed the demand of Service Tax of Rs. 96,091/

under the proviso to sub-section ( 1) of Section 73 of the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994 and dropped the demand for an amount of Rs.

58,953/-. Further, Penalty of Rs. 96,091/- under Section 78 of the Finance Act, 1994 and Penalty

ofRs. 10,000/- under Section 77 of the Finance Act, 1994 imposed on the respondent.

3. The impugned order was reviewed by the Appellant, Department and appeal has been-- ;,;::,-.....
>n the grounds that,

' .

_) The impugned order passed by the adjudicating authority is not legal, correct
d proper;
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(B) This is a case of typological, clerical and paging lacunae which has made the

adjudicating authority issuing an incorrect and incomplete order in original. The

allegations in the SCN are as given under:

1. Allegations which are adjudicated vide above'said Order are:

(i) Service Tax amounting in total Rs. 1,55,044/- (Rupees One Lakh Fifty

Five Thousand Forty Four Only) not paid on the taxable services provided by him

to MIs. Devrushi Arcade Pvt. Ltd., Ahmedabad during the period from

01.04.2014 to 30.06.2017 as shown in the enclosed Annexure-A and summarized

at Para-15 above, should not· be demanded and recovered from them under the

proviso to Section 73(1) of the Finance Act, 1994 read with provisions of

Notification No.30/2012-ST dated 20.06.2012 as should not be demanded and

recovered from them under tile proviso to Section 73(1) of the Finance Act, 1994

read with the provisions of Notification No. 30/2012-ST dated 20.06.2012 as

amended;

(iii) Interest at the applicable rates should not be charged and recovered from

them under the provisions of Section 75 of the Finance Act, 1994 on the demand

at (i) above;

(iv) Penalty should not be imposed on them under the provisions of Section 78

(1) of the Finance Act, 1994 on the demand at (i) above;

(vi) Penalty should not be imposed on them under the provisions of Section 77

(2) of the said Act for their failure to file returns by including all information as

required under Section 70 of the said Act.

'
2(a)

(ii)

)

Allegations which are not adjudicated are as under:

Service Tax amounting to total Rs.8, 92,712/- (Rupees Eight Lakhs Ninety

Two Thousand Seven Hundred Twelve only) not paid on the taxable services

provided by him to various persons and individual contractors during the period

from 01.04.2014 to 30.06.2017 as shown in the enclosed 'Annexure-A and

summarized at Para-15 above, should not be demanded and recovered from them

under the proviso to Section 73( 1) of the Finance Act, 1994;

(iii) Interest at the applicable rates should not be charged and recovered from

him under the provisions of Section 75 of the Finance Act, 1994 on the demand at

(ii) above;

5
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(iv) Penalty should not be imposed on him under the provisions of Section 78

( 1) of the Finance Act, 1994 on the demand at (ii) above;

(v) Penalty should not be imposed on him under the provisions of Section

77(1) (a) and (b) of the Finance Act, 1994 for his failure to obtain registration and

to keep and maintain and retain books of accounts and other documents as

required in accordance with the provisions of the said Act and the rules made
there under.

2(b)

c)

Service Tax liability on M/s.Deyrushi Arcade Pvt. Ltd.

Service Tax amounting to total Rs.I 7, 07, 159/- (Rupees Seventeen Lakhs

Seven Thousand One Hundred Fifty Nine Only ) not paid on· the taxable services

received by them from Shri Naresh Sardarji Rathod, Ahmedabad during the

period from 01.04.2014 to 30.06.2017 as shown in the enclosed Annexure-A and

summarized at Para-15 above, should not be demanded and recovered from hem O
under the proviso to Section 73 (1) of the Finance Act, 1994 read with provisions

ofNotification No.30/2012-ST dated 20.06.2012 as amended.

(ii) Interest at the applicable rates should not be charged and recovered from

them under the provisions of Section 75 of the Finance Act, 1994 on the demand
at (i) above;

(iii) Penalty should not be imposed on them under the provisions of Section 78

(1) of the Finance Act, 1994 on the demand at (i) above;

(iv) Penalty should not be imposed on them under the provisions of Section 77 0
(2) of said Act for their failure to file returns by including all information as

· required under Section 70 of the said Act.

3.l(C) It is evident from para above that following charging Paras have remained
to be adjudicated :

(a) Service Tax amounting in total Rs. 8,92,712/- not paid on the taxable services

provided by Shri Naresh Sardarji Rathod during the period 01.04.2014 to

30.06.2017 under the proviso to section 73(1) of the Finance Act, 1994 alongwith
Penalty and Interest.

( b) Service Tax amounting in total Rs. 17,07,159 /- on the taxable services
'provided by Mis. Devrushi Arcade Pvt. Ltd., Sanidhya Bunglows, Opp. Ashok

Vatika, Iscon-Ambli Raod, Ahmedabad during the period 01.04.2014 to 30.06.2017

6
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under the proviso to section 73(1) of the Finance Act, 1994 alongwith Penalty and

Interest.

(D) The Board at para 14.6 of Circular No. 1053/2/2017-CX., dated 10- 3-2017 has

stated that the adjudicating authority is expected to examine all evidences, issues and

material on record, analyse those in the context of alleged charges in the show cause

notice; that the adjudicating authority is also expected to examine each of the points

raised in the reply to the SCN and accept or reject them with cogent reasoning; that after

due analysis of facts and law, adjudicating authority is expected to record his/ her

observations and findings in the adjudication order. Adjudicating authority in this case

has failed in following these instructions of the Board, while adjudicating the show cause

notice. Such order is liable to be remitted back by the higher appellate authorities to the

adjudicating authority for fresh decision after taking consideration of all supporting

evidences/ records.

(E) In view of the above explanations and extant instructions on the subject it is

amply clear that the correct and complete adjudication is possible only if the Appellate

Authority permits the same in this regard by way of remand of the Order in Original.

Thus, the order of the adjudicating authority, needs to be set-aside by the Hon'ble

Commissioner (Appeals) and the same is to be remanded back to the adjudicating

authority for fresh decision after verifying the said documents.

4. Personal Hearing in the matter was held on 20.12.2022. Shri Ajay Vansjalia, Chartered

Accountant, appeared on behalf of the Respondent. He submitted a written. submission during

hearing as cross-objection to appeal.

5. In the cross-objection to appeal the Respondent, inter alia, contendedas under:

• They have been issued the show cause only with the liability of Rs. 1,55,044/-. The same

liability was also confirmed in the impugned order passed on 5" October, 2021 by the

adjudicating authority. As per the impugned order final liability of tax for Rs. 96,091/

plus interest and penalty was confirmed. The same liability should be paid by them and

file DRC-03 for the same and submit to the adjudicating authority within time.

• They are unable to find the reasons that why the department had filed appeal against them

as the SCN was issued for Rs. 1,55,044/- and whatever liability confirmed by the

impugned order, which should be disposedby them.

They have deposited tax liability of Rs. 96,091/- along with interest and penalty as per

the impugned order issued by the adjudicating authority after carefully analysis of their
case.

7
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6. I have carefully gone through the facts of the case, the impugned order, appeal

memorandum, Cross Objection filed by the Respondent as well as oral submission made at the

time of hearing. The issue to be decided in the present appeal is whether the adjudicating

authority has adjudicated the SCN No. GEXCOM/AE/INV/ST/140/20202-AE-II O/O COMMR

CGST-AHMEDABAD(N) dated 22.12.2020 in entirety or not?

7. On perusal of the SCN dated 22.12.2020 and on verification of the impugned order

passed by the adjudicating authority, I find that the adjudicating authority has apparently not

discussed the following charging paras of the show cause notice in the impugned order, which

has remained to be adjudicated by the adjudicating authority.

(A) Service Tax liability on Respondent (Para 20)

(ii) Service Tax amounting to total Rs.8, 92,712/- (Rupees Eight Lakhs Ninety Two

Thousand Seven Hundred Twelve only) not paid on the taxable services provided by O
to various persons and individual contractors during the period from 01.04.2014 to

30.06.2017 as shown in the enclosed Annexure-A and summarized at Para-15 above,

should not be demanded and recovered from them under the proviso to Section 73( 1) of
the Finance Act, 1994;

(iii) Interest at the applicable rates should not be charged and recovered from him

under the provisions of Section 75 of the Finance Act, 1994 on the demand at (ii) above;

(iv) Penalty should not be imposed on him under the provisions of Section 78 (1) of
the Finance Act, 1994 on the demand at (ii) above;

0
(v) Penalty should not be imposed on him under the provisions of Section 77(1) (a)

and (b) of the Finance Act, 1994 for his failure to obtain registration and to keep and

maintain and retain books of accounts and other documents as required in accordance
with the provisions of the said Act and the rules made there under.

(B) Service Tax liability on M/s.Deyrushi Arcade Pvt. Ltd. (Para 21)

(i) Service Tax amounting to total Rs.17, 07, 159/- (Rupees Seventeen Lakhs Seven '

Thousand One Hundred Fifty Nine Only ) not paid on· the taxable services received by

them from Shri Naresh Sardarji Rathod, Ahmedabad during the period from 01.04.2014

to 30.06.2017 as shown in the enclosed Annexure-A and summarized at Para-15 above,
'

should not be demanded and recovered from them under the proviso to Section 73(1) of

the Finance Act, 1994 read with provisions of Notification No.30/2012-ST dated
.06.2012 as amended.

8
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(ii). Interest at the applicable rates should not be charged and recovered from them

under the provisions of Section 7 5 of the Finance Act, 1994 on the demand at (i) above;

(iii) Penalty should not be imposed on them under the provisions of Section 78 (1) of

the Finance Act, 1994 on the demand at (i) above;

(iv) Penalty should not be imposed on them under the provisions of Section 77 (2) of

said Act for their failure to file returns by including all information as required under

Section 70 of the said Act.

8. In view of above, I find that there has been an error in passing the impugned order by the

adjudicating authority by not discussing the aforementioned charging paras of the show cause

notice in the impugned order and the same remained to be adjudicated. Therefore, the impugned

order passed by the-adjudicating authority has not decided the SCN in question in entirety. The

impugned order is accordingly set aside and the matter is required to be remand back to the

adjudicating authority, who shall examine the SCN dated 22.12.2020 and the proposal made

therein, and pass a fresh order in accordance with principle of natural justice.

9. In view of above, I set aside the impugned order and allow the appeal filed by the

Appellant Department by way of remand.

10. sfmafrtafRt +&sfat Rqzrt 5qt a@ha fa star&
The appeal filed by the appellant stands disposed of in above terms.

6-P[2coo3
(Akhiles Kumar) o02

Commissioner (Appeals)

Attested

(R.C~yar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,

The Deputy Commissioner,

CGST, Division-VII,

Ahmedabad North
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Appellant



Mis. Naresh Sardarji Rathod,

C-102, Samrudhi Residency,

Opp: Krishna Bungalows,

100 Ft. Road, Morera Village,

Ahmedabad

F.NO. GAPPL/COM/STD/9/2022-Appeal

Respondent

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

15)GuardFile
6) PA file
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