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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. MP/44/Ref/AC/21-22/HNM ~: 16.03.2022,
issued by Deputy/Assistant Commissioner, Division-II, CGST, Ahmedabad-North

374)aafqr vi uar Name & Address

1. Appellant

M/s Jas Infra Space Private Limited,
City Centre, ldgah Circle,
Ahmedabad-380016

2. Respondent
The Assistant Commissioner, CGST,Division-il, Ahmedabad North ,3
Floor,Sahjanand Arcade,Opp. Helmet Circle, Memnagar, Ahmedabad - 52.

al{ an gr 78 mgr a arias rra aar it as sr mgr a uf zpenferfa
fl aal; ·Tyr 3rf@rat at 3r4ta n garu3d wgd a raar ht

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'+lffif '{-Jxcf> ix "cf>"T "9;Rla-ruT~
Revision application to Government of India :

() a4hr sq1a zlca 3f@era, 1994 #t err rR aal; +T lWwlT cfl GJR if ~
err qt "ij"q-tTffi cfl ~~ Y-<'Ticf> cfl 3TTflTTf y+terur am4a arfh fa, rd val, f@4a
iaraa, Gura f@am, aft if#a, laa cfrq rat,i If, { fact : 110001 "cf>T ctl" fl
afez I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) 7:lft 1TTci" cti" -rnRmt i Ga hit rf arar fa#t urrr zu 3ru arar i
u fa8t ssrIr zw nqosrur j ma Gira g f i, u fa8t sraerrt zur averark

fa@l ara zu fat rwer ii et ma atarr a hr g{ ztt
In case of any loss of goods where the loss occur in transit from a factory to a

ouse or to another factory or from one warehouse to another during the course of
sing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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mnd #a fa lg, u qr Allffaa 11@ q zuT mTa R~fut i sritr grca actm L/x
Ira zgca Rd ami "GIT +ra # are fatzg u var if Plllffaa ~I

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

zrf gre r q7ram fag fara are (iura zu er at) mid fc)JlJT Tfll1 l=f@" m 1

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if saraa #l nrai ze #grr fg it sq@t #fez ru # nu{&shh ha mar wit za
rrt gi fur'a qarf rgad, srft # err ufa at wa q nr ara far 3rffu (i.2) 1998
l':ITTT 109 rr fga Rag mg zh

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

tu suraa zen (r8ha) ara8, 2oo1 #a fu o 3if faff&e qua in zy--e at
ufai , )fa am?gr uf ar2 )fa fe#a ah a fl grmar vi 3r8 arr2r a6%
cfr-cfr >fmllT # rel fr 3da fhu urar a1Reg[ Gr arr arr z. l ggrgftf siaft err
35-~ if f.mffur IJfl- cB" :fTT1Ff cB" ~ cB" x=ll~ it3ITT-6 'cJTC1R c#i' mTI 'lfr it.fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
shoulEI also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major.
Head of Account.

(2) Rf3maa mer uii vicar a van arr qt a Ga a gt at u) 2oo/- 'CJfrx=r :fTT1Ff
alt ug 3ih urgi ica vaa yaa spar gt 'c'lT 1 ooo/- c#i' 'CJfrx=r :fTT1Ff c#i' ~ I .

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

tar zyca, a4taUna zyc vi ara 3r#tr nruTf@raw uf 3rat.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu snaa gyea rf@,fu, 1944 c#i' l':ITTT 35-~/35-~ cB" 3Rl1TTf:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(6) saRRara qR8 2 («) a iaar; ri # 3rear #) or@a, or4tat a mar ii ft zyca,
at Gara zyc vi arm rql#hr =Inf@rwr (frec) #t ufa 2flu f)f8a,
s«rare # 2",1el, sqgmn,cf] 14a ,3a7 ,f@ya1,31&dIald -as0oo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate Jn form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) uf g 3mer i a{ qr sasii mar var z & alulit fg h a1 TT
'341cfct int fhut urt afg sr er # sla gg aft fa fa udt arf aa #a fey
zqenfe,Re . 37fl4la man@rau a ya 3r#a zn a{q war a ya 3ma4a f0au \i'ITill -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each .

0

0

(4)

(5)

(7)

urarrzu z[en 3tf@/Rm 197o zm izit@er #t rqf-4 aiaft feifRa fhg rus
3rlaa zuT 3rat zqnRnf fufzu f@era5rt arr rel #t ga sf u 5s.so h
cpT .-ll Ill 1&1 a rc fee am at a1Ry y

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

ga 3it via@r mi at fjrur av a fzuii ctr 3ITT ~ tlTA 3flcp~ fcpm \i'ITill % \YIT
t zyea, ha sq<a ye vi laa r4lag nrznf@rarer (aruffaf@) fzr, 1982 a
RR2a &

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

ft zyca, ta ala yea ga hara ar@41 zmrnf@raw (Rrez), uf 3r4tat
me j afar l=!1lT (Demand) ~ ~ (Penalty) cpT 10% tfcT 'WfT clJTrIT ~ i I~.
erf@rear qaon o ls qg & !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

~~~3fR'~cR~ 3@<@, 1<IT!mrITTTTT "~cl5Tl=!TTT"(Duty Demanded) -
(i) (Section)~ 1DbazafufRazit;
(ii) Rrurraha2feza7 fr; ·
(iii) hazfeit afu 6baa2uzfr.

> uq&saw viRa 2nfh« a uzk qasa #l qera a, er8ha afarash# f@u q& zufan
fear·ur&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Grores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr arr2r buf arfl qfraurhrroii zes srzrar zyesn aus Raif2a taii fag ng yen
~ec~~~1/o~'CR '3ITT'~$c@~ fact l~d ~ cf<Sf~$ 10%~ 'CR cffr 'GIT~'% I«CF,, P.gs° «%IJ'·l '6~)?.;. \i In view of above, an appeal against this order shall lie before the Tribunal on

/c:; " ~.,...'1 .: .~ ! epa , t of 10% of the duty demanded where duty or duty and penalty are in dispute, or
%-.... P, ~ -" , where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/809/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. Jas Infra Space Private Limited, City Centre,

Idgah Circle, Ahmedabad - 380016 (hereinafter referred to as "the appellant") against Order-in

Original No. MP/44/Ref/AC/21-22/HNM dated 16.03.2022 (hereinafter referred to as "the

impugned order") passed by the Assistant Commissioner, Central GST, Division II, Ahmedabad

North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are engaged in providing taxable

services under the category of Construction Service and holding Service Tax Registration No.

AACCJ733 l ESD002. The appellant has filed a Service Tax refund claim for an amount of Rs.

4,26, 194/- under Section 11 B of the erstwhile Central Excise Act, 1944, as made applicable in

the case of Service Tax matter vide Section 83 of the Finance Act, 1994 on the ground that some

of their customers, who had made their booking of flat / office / shop before 1 July, 2017 and

had paid partial amount for their booking before implementation of GST law, have cancelled

their booking post July 1, 2017. Since the Service Tax had been paid but the output service was

cancelled, the service tax was no longer payable and accordingly, they had applied for refund of

Service Tax paid by them. In the present case, the refund claim has been filed on 14.09.2021,

thus the refund claim for the cancellation made before 14.09.2020 is time ban·ed as per Section

11 B of the Central Excise Act, 1944 as made applicable for service tax matters vide Section 83

of the Finance Act, 1994. Therefore, the adjudicating authority vide the impugned order

sanctioned the refund claim of Rs. 1,53,237/- and rejected the refund claim of Rs. 2,73,857/

under the provision of Section 11B(1) of the Central Excise, Act, 1944 as time baned.

3. Being aggrieved with the rejection of refund claim to the tune of Rs. 2,73,857/- vide the

impugned order, the appellant preferred the present appeal on the following grounds:

o The appellant had entered into agreements with potential buyers of the property which is

under construction. As per the agreement, the potential buyers were required to pay

advance against their bookings. As per the provisions of the Service Tax Law (Finance

Act, 1994), the appellant has collected service tax as well as cesses at the applicable rates

at the time of each payment received. The tax and cess so collected were deposited as per
the law.

o Subsequently, few members, who had booked the property, cancelled their bookings at a

later date. Owing to the cancellation of booking, the appellant was required to refund the

amount of advance money received from the buyer along with the service tax paid

thereon. Since the amounts of advances are also refunded to the member who had
cancelled, the service tax so paid is no more payable.

er the provisions of Section 11 B of the Central Excise Act, 1944 read with Section

Finance Act, 1994, the appellant is eligible to claim the refund of the excess paid
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F.NO. GAPPL/COM/STP/809/2022-Appeal

o

amount. Accordingly, the appellant had initially filed refund claim on 14 September 2021

to the Assistant Commissioner, CGST, Division II (Naroda Road), Ahmedabad North for

refund of the excess amount paid.

o There is no dispute to the fact that they are eligible to claim the refund of the amount paid

by them as service tax and applicable cesses.

o The adjudicating authority has accepted the facts submitted by them based on the

supporting documents provided. The adjudicating authority has also accepted that the

appellant are eligible under the law to claim the refund of amount so paid by them.

However, the refund claim was rejected solely on the ground that the application is

beyond the time limit as prescribed in Section 11B of the Central Excise Act, 1944 made

applicable to Service Tax vide Section 83 of the Finance Act, 1994.

o Levy of service tax on a service which is not rendered to the recipient is illegal and

unauthorised, once a customer takes back the entire consideration due to some reasons

and the providers refund the entire amount, the question that service was provided cannot

arise. Based on the above submission and facts of the case, levy of service tax on a

service which is not rendered to the recipient is illegal and unauthorized and has to be

refunded. They further submitted that the fact that they had paid service tax at the time of

collection of advance from the buyer. The intended service was never completed as the

buyer cancelled the booking before the construction was completed and the possession

and title was handed over. Accordingly, the amount that was paid by them was never

meant to be paid as tax. This contention is already accepted in the case of Natraj and

Venkat Associates Vs. ACST reported in (2010) 249 ELT 337.

o Section 11 B takes away their right to apply and not the right to claim - hence 11 B is

procedural in nature and can be waived. Section l lB states the time limit and procedure

to apply for the refund, it does not restrict the right to claim the refund beyond the time

limit specified in Section 11B i.e. One Year. The issue was clarified in the case of Uttam

Steel Ltd. Vs. Union of India reported in 2003 (158) E.L.T. 274 (Born.), wherein it was

said that prescription of time limit in section l lB is only procedural and not substantive

law and thus non-compliance thereof can be waived.

o They also relied on the decision in case ofMis. Panchratna Corporation, Ahmedabad Vs.

Assistant Commissioner STC, wherein the Commissioner (Appeals), Ahmedabad have

passed the order on dated 29.06.2019 allowing the refund even though the application

was made after 1 year under Section l lB of the Central Excise Act, 1944.

This issue has already been adjudicated in their favour in other cases. In this regard they

relied on the decision in case of Cloud 9 Infra Space LLP, Addis lnfracon LLP and Addor
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F.No. GAPPL/COM/STP/809/2022-Appeal

Reality Pvt. Ltd., where the parties have applied for refund on similar grounds earlier on

8 March 2018. This application was also rejected against which further appeal was

preferred with Commissioner (Appeals). The Commissioner (Appeals) have adjudicated

the appeal in thier favour as per order dated 23 October 2018. In the Order in Appeal, the

Commissioner (Appeals) have clearly mentioned in Para 8(b) that the appellants have

filed the refund claims within stipulated time limit prescribed under Section l lB of

Central Excise Act, 1944.

o The impugned order is thereby unjust and improper, to state it as time barred and shall be

quashed and set aside, as a matter which is already discussed and decided upon in their

own case earlier.

o On the basis of above grounds, the appellants requested that the impugned order is unjust

and improper and therefore required to be quashed and set aside.

4. Personal hearing in the case was held on 14.12.2022. Shri Abhishek Shah, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated submission

made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present case is whether the impugned order passed by the adjudicating authority, rejecting refund

claim of Rs. 2,73,857/- under the provision of Section 1 IB(l) of Central Excise, Act, 1944 as

time barred, is legal, proper and correct or otherwise.

6. I find that the contention of the appellant that no service has been provided and received,

therefore, the amount of Service Tax paid by the appellant is in nature ofmerely deposits and not

Service Tax. In this regard, I find that in case of construction of commercial complex services,

service tax is required to be paid on the amount received from prospective buyers towards the

booking of complex before the issue of completion certificate by the competent authority and

this process goes on for years, as has happened in the instant case, and the booking / dealings can

be cancelled at any point of time by the buyers before taking ofpossession of complex by him.

7. I find that the service tax is payable on the services provided or to be provided and in this

case, once the booking is cancelled and the entire amount is returned to the proposed buyer, thus

no service has been provided and received, therefore, the amount of service tax paid by the
appellant is in the nature ofmerely deposits and not service tax.

8. I find that the Commissioner (Appeals) vide OIA No. AHM-SVTAX-000-APP-023-17-

08 dated 29.05.2017 issued on 29.06.2017 in the case of Mis. Panchratna Corporation,

as also taken similar viewwhile allowing the appeal of the assessee.
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9. I further find that Hon'ble Tribunal, Ahmedabad, in the case of CCE & ST, Bhavnagar

Vs. Madhvi Procon Pvt. Ltd. as reported in 2015 (38) STR 74 (Tri.-Ahmd.) has rejected the

appeal ofDepartment and held that:

"Tax:ability - Service Tax not payable when no service provided - Advance amount

received under the contract for providing service - Service Tax paid on such advance

contract - Contract terminated and no service provided - Customer recovered back the

amountfrom service provided by encashing bank guarantee - Assessee entitled to refund

ofadvance Service Tax paid as no services provided andpayment is to be treated as a

deposit and notpayment oftax - Provisions ofSection 11B ofCentral Excise Act, 1944 as

extended to Service Tax inapplicable. [para 4]

Refund - Limitation - Service Tax paid in advance as per terms of contract, but

subsequently contract terminated and no service provided - Advance amount recovered

by customer by encashment of bank guarantee - Amount paid by assessee (service

provider) to be considered as 'deposit' and not as payment ofduty, hence refundable as

no Service Taxpayable when no service provided - Provisions ofSection 11B ofCentral

Excise Act, 1944 as applicable to Service Tax vide Section 83 ofFinance Act, 1994 not

applicable. [para 4]"

10. I further find that Hon'ble High Court of Madras, has in the case of Natraj and Venkat

0

Associates Vs. Assistant Commissioner of S.T., Chennai-II in writ petition No. 15357 of 2009,

decided on 20.10.2009 as reported in 2010 (17) STR 3 (Mad.) held that:

"Refmd - Limitation - Service tax paid on construction activity undertaken in Sri Lanka

and refund thereofclaimed as erroneously paid - Service tax paid on 4-7-2005 - Refimd

claim filed on 20-9-2006 and claim beyond period of limitation - Rejection of refund

claim on time-bar appears to be as per provisions - Supreme Court in 1993 (67) E.L.T. 3
(S.C.) upheld Delhi High Court ruling that money realized in excess of what is

permissible in law is outside the provisions and such money not covered under "duty of

excise" - Limitation under Section 11B ofCentral Excise Act, 1944 not applicable to

amount paid which cannot be taken as duty of excise - High Court empowered to

entertain refund claim as what was paid was not Service tax - Refund directed - Section

11B ibid as applicable to Service tax vide Section 83 ofFinance Act, 1994. [paras 3, 6, 7,

13, 14, 15, 16}

Refund - Unjust enrichment - Proof on non-collection of Service tax from customers

produced - Affidavit fled stating that amount received less than invoice value and

Service tax not collected - E-mail correspondences and foreign inward remittance

oduced to show actual payment received - Documents showing unjust enrichment not

racted - Refund admissible - Sections 11B and 12B ofCentral Excise Act, 1944 as

licable to Service tax vide Section 83 ofFinance Act, 1994. [para 15]"
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11. In view of the above judicial pronouncements, I find that it is settled position of law that

if there is no service, there is no tax and amount paid by the appellant is in nature of merely

deposits and Section 11 B of the Central Excise Act, 1944 cannot be made applicable in such

cases. The adjudicating authority has sanctioned refund in respect of the units by relying upon

these judgments, however, he has partly applied the judicial precedence in these judicial

pronouncements. I find that the orders of judrisdictional Commissioner (Appeals) and Hon'ble

CESTAT has binding precedence for lower adjudicating authority and should be followed

unreservedly.

12. · Therefore, I find that once the booking is cancelied and entire amount is returned, the

appellant has not provided any service and whatever the amount paid by them is in the nature of

deposits only and they are eligible for the refund, and Section 1 IB of the Central Excise Act,

1944 cannot be made applicable in such cases.

13. In view of the above discussion, I set aside the order passed by the adjudicating authority

and allowed the appeal filed by the appellant. 9

14. s4ta aafTaftnaftaRt Uq1aahfansrare1
The appeal filed by the appellant stands disposed of in above terms.

-0°
··gaa De0u»»

(AkhileshKuman) s02,
Commissioner (Appeals)

Attested

(R.C.iar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST

To,

M/s. Jas Infra Space Private Limited,

City Centre, Idgah Circle,

Ahmedabad - 380016

The Assistant Commissioner,

CGST, Division-II,

Ahmedabad North
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Copy to:

1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division II, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

, (for uploading the OIA)

~Guard File

6) PA file
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